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Houſe of Commons, 


In JANUARY 1704. 


Upon the Great Queſtion, 


for an Elector, who is denied his Vote 
for Members of Parliament ? 


Being in relation to an Election at Aplesbury, 
and ſome Proceedings at Law thereupon between 
As HB and WH] Fa 7 geateg and Reſolved, 

| Winn: | 

The SPEECHES of Ms, Copper, (gow Earl Cowper) 
Marquis of Hartingten, ( how Duke! 6f Devonſbire ) 
Mr. Harley, (now Earl. .of.Oxfard). Mc... Harcourt, (ou 

Lord Viſcount Harcourt) Sir Peter King, (now Lord 
; Chief- uſtice of the Common-Pleas ) Sir Edward Seymour, 
Sir Chriſtopher Muſgrave, Mr. Dormer, (now one of the 
Juſtices of the Common-Pleas) Sir Gilbert Dolben, Sir Hum- 
phry Mackworth, Sir Foſeph Fekyll, (now Maſter of the 
Rolls) Sir Thomas Powis, Sir Thomas Littleton, Sir John 


Haves, Mr. Lowndes, Mr. Walpole, Mr. Freeman, &*. 
on that Occaſion, 


Together with the Caſe of ]av and Tornam: 
And the Defence made by Sir Francis Pemberton and 


Sir Thomas Caan for their Judgment given therein, 
before theit Commitment: With other Caſes. | 


By CULVERWELL NEEDLER, Gent. formerly 
Clerk-Aſſiſtant to the Honourable Houſe of Commons. 
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Lun: 17 die Jandarii, 1702. 
7 1703 


HE Houſe being inform'd, 
That there had been an Extra- 
ordinary Judgment given in 
the Houſe of Lerds upon a 
Writ of Error from the Court of Cueen's- 
Bench, ina Cauſe between Matthew 4ſh- 
by and William White, wherein the Pri- | 
vileges of the Houſe were concern'd, 
appointed ſome of their Members to 
ſearch the Journals of the Houſe of Lords 
as to their Proceedings upon the ſaid 
Writ of Error, and to report the ſame 
to the Houſe. 
THEY alſo order'd the ſame Mem- 
bers to inſpect the Journals of the Houſe 
of Lords, as to what they had done tor- 
merly in the Caſe of Scam and Barnardiſ- | 
ton; and likewiſe to report that matter to 
the Houſe. | 
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Martis 189 die Januarii 1703. 


THE Houſe ordered, that the Mem- 
bers who were appointed to ſcarch the | 
B Jour» 'S 


. * 


(2) 
Journals of the Houſe of Lords as to their 
Proceedings upon a Writ of Error from 
the Court of Queen's Bench, in the Cauſe 
between Aſbby and White, ſhould like- 
wiſe ſearch the ſeveral Offices of the 
Court of Queen's Bench, for the Record 
of the Judgment, and all other Proceed- 


ings there 1n that Cauſe, and report the 
ſame to the Houſe. | 


Jovis 200 die Januarii, 1703. 


A PETITION of Charles Bat- 
harf Eſq; was preſented to the Houſe 
and read, touching an Order made 
the Houſe of Lords the twelfth day of 
February 1702, with relation to an Order 
made by the Court of Exchequer the 

15th of Jaly, 23“ Willielmi Tertii, con- 
cerning an Inquiſition and Survey of the 
Boundarys of the Honour of Richmond, 
and Lordſhip of Middleham, and of ma- 
ny other Honours, Mannors and Lord- 
ſhips bounding thereupon : And praying 
the conſideration of the Houſe, there- 
of, and ſuch Relief on the ſubject mat- 
ter of the ſaid Petition, as ſhould be 
thought meet. And thereupon the 
Houſe appointed ſeveral Members to 
ſearch the Journals of the Houſe of 
Lords as to their Proceedings, _ 

the 


(3) 
the matter aforeſaid ; and alſo the Offices 
of the Court of Exchequer, touching 
the Proceedings there, inrelation to the 
ſaid Inquiſition; and to report the ſame 

to the Houſe. | 

AND they the ſame Day order'd, 
That the Report, with relation to the 
; Proceedings of the Houſe of Lords and 
Court of Queen's-Bench, in the caſe of 
White and Aſþby, ſhould be made on the 


morrow Morning. 
Veneris 219 die Januarii, 1703. 


Mr. FER EEMAN reported, That 
the Members appointed to ſearch the 
Lords Journals, touching their Proceed- 
ings upon a Writ of Error from the 
Court of Queen's. Bench, in a Caſe be- 
tween White and Aſhby ; and what the 
Lords had done in the Caſe of Soame and 
Barnardiſton, had ſearch'd the fame ac- 
corgingly ; and he read in his Place what 
they found therein, and he deliver'd the 
ſame at the Table, where the ſame was 
read. And, 


Mr.,Bxtwex alſo reported, That 
the Members appointed had alſo ſearch'd 
the Offices of the Court of Queen's- 
Bench, for the Judgment and Proceed- 

B 2 ings 
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ings there in the Caſe of Aſbby and White, 


and had obtain'd a Copy of the Record 


of the Judgment, which he deliver'd in 
at the Table, 


Mr. SpEAK ER after the Reports 
were over, told the Houſe, That he, 
thought it to be his Duty to put them 1n 
mind of the great Conſequence and Im- 
portance of this Matter, and that it be. 
hov*d them to take very great Caution in 
their Proceedings, not only that the 
Grounds and Foundation be good, but 
alſo that the Method and Manner of 
treating it be according to antient Uſage 
and Cuſtom of Parliament: And to that 
end he deſires the Houſe would give him 
leave to ſtate this matter, as it appear'd 
to him, and according to what occurr'd 
upon the ſudden to his Memory, that 
the Houſe might take proper methods up- 
on this occaſion. ; | 

Mr. SpREAKER then proceeded to 
give the Houſe an account of the ſtate 


of Elections by Cuſtom or Common 


Law, and that the great alteration in 
point of Elections was in the beginning 
of H. 4. time, ſince whole Reign the 
Returns for Parliament have been made 
by Indenture. That by the Statute of 
7 H. 4. there is a Method preſcrib'd of 
| | Election 


1 
Election and Return, and the Occaſion 
he took to be this: H. 4. came to the 
Succeſſion of the Crown by the depoſi- 
tion of R. 2. when the Parliament was 
ſitting. That Parliament was continu'd 
to H. 47s time: for tho in the Rolls it 
was call'd a new Parliament, and Re- 
turns were made as by the Sheriffs of 
the Countys, and alſo by the Burroughs, 
as if it was a new Parliament; yet it was 
the ſame Parliament, for they were the 
ſame Men, and there were too few days 
between one Parliament and the other to 
have a new Election. But Henry 4. 
having made ſuch an extraordinary ſtep, 
he would not leave it as a Precedent to be 
found out. Afterwards when times 
were a little more fettled in his ſeventh 
ear, and that Practice was neceſſary to 
e condemn'd, It was provided, at the 
reat Complaint of the Commons, that 
it ſhould be done by Indenture, that the 
ſame or like deceit ſhould never be put 
upon the Kingdom afterwards, and one 
part was to be kept below. This con- 
tinu'd for about four years, when there 
was another Complaint of the proceeding 
of Sheriffs (he ſaid he need not mention 
the Regulation of forty Shillings a year, 
and ſome other things which are not di- 
rectly to this Caſe) and upon that there 
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Was a penalty put upon the Sheriffs of a 


hundred pounds, which he took to be in 
the eleventh year ; and it was put under 
the Inquiry of Judges of Aſſize, and ſo 
it ſtood all that King's Reign till H. 5. 
And then there was another Law made, 
for BleQors and Elected, that they 


ſhould be all reſident. Some of the Law- 


Books give a pretty Conſtruction of it, 
that tho there was ſuch a Law, yet the 


Cuſtom of Parliament was to be the 


Rule. But he ſaid he thought it to he a 
better Conſtruction, That it being then 
reckon'd a Service, and a hard Service, 
none but Reſidents in the Burrough were 
compellable. Thus it continued till a- 
bout H. 6's time, and then if the Sheriffs 
had made a wrong Return, if indicted 
or proſecuted at the Aſſizes, there was to 
be immediate execution for this hundred 
pound, without any Traverſe. U 
this there was a Statute to allow the She- 
riff a Traverſe for this hundred pound, 
and that he ſhould not be liable to it till 
he was legally convicted; fo it ſtood till 
about a year afterwards, that the Parlia- 
ment thought it neceſſary to make another 
Act about 8 H. 6. and then there was 
great Complaint again of the ill Pro- 
ceedings of Sheriffs: And the Law was 
inforc'd again, and it was declar'd who 
| ſhould 
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(7). 
ſhould be the Electors; and the Sheriff 
was made liable to the penalty of a hun- 
dred pound, and impriſonment without 
Bail or Mainprize, and it was inquirable 
by the Judges of Aſſize. Another Sta- 
tute was made the 10 H. 6. which in- 
forceth the manner of Elections, ſo it 
ſtood. Then 23 H. 6. there are two 
Statutes, one relating to the Wages of 
Knights, Citizens and Burgeſſes, and 
how they ſhould be levied ; another 
reciting the Statute of H. 5. and H. 6. 
and it ſays, that there were not ſufficient 
Penalties on Sheriffs, who beſides that 
ſometimes they ſent no Writs to Bur- 
roughs, made inſufficient Returns, &c. 
And the Mayors and Bayliffs were guilty 
of the ſame; and therefore over and a- 
bove the firſt penalty of a hundred 
pounds, they laid another penalty of a 
hundred pounds more, which was to the 
Plaintiff, with Coſts of Suit: and this 
was to be try'd before the Judges of Aſ- 
ſize, and the Courts at Weſtminſter, and 
at the Seſſions; and the Action is to lie 
either for a Knight, or Burgeſs, or any 
other Perſon that would bring the ſame, 
but within a time limited, three months 
from the Commencement of the Parlia- 
ment. Thus Elections ſtood in point of 
Law till the modern Alteration, within 
B 4 every 
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every bodies memory. And he hop'd 
whatever time Gentlemen took this mat- 
ter into conſideration in, they would do it 
as became the Houſe of Commons, and. 
examine all Particulars, as well as the 
Judgments of Law, and they would 
do what became a Houſe of Commons, 
and that no body would fee the Dig- 
nity of the Houſe of Commons im- 

| re And however differences were 

tween them in other things, they 
would be unanimous in preſerving the 
Rights of the Commons, and of do- 
ing it in a right and juſtifiable man- 
ner: And offer'd to their Conſideration, 
whether it would not be beſt to pro- 
ceed in the old method, by going into 
a grand Committee for the Courts of Juſ- 
tice to conſider this matter, and that by 
taking this courſe they would walk in 
the ſteps of their Predeceſſors, and a- 
void many Inconveniences, which were 
eaſily to be foreſeen would happen, by 
taking another Courſe, 


BUT it being mov'd and ſeconded; 
to conſider of the ſaid Reports in a Com- 
mittee of the whole Houſe, the Queſ- 
tion was put, and carry'd, That the 
Houſe on Tueſday then next follow-1 
ing, would reſolve it ſelf inta a Com. 

| | & © mitte 
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mittee of the whole Houſe to conſider 
of the ſaid Reports. 


Mr. Wap the ſame day reported, 

That the Members appointed to ſearch 

the Lords Journals and Offices of the 
ö Court of Exchequer, as to their Pro. 
ceedings touching the matters mention d 

in the Petition of Charles Bathurſt Eſq; 


> had ſearch'd the Journals and Offices ac- 
7 cordingly ; and he read in his Place what 
I they found therein, and afterwards de- 
bo liver'd in the ſame at the Table, where 
N the ſame was read, and the Houſe re- 
1, fer'd the Conſideration of the ſaid Re- 
= port to the Committee of the whole 
0 - Houſe, to whom the Conſideration of 
I the Report made yeſterday relating to 
y the Caſe of Aſbby and White was re- 
in fer d. CITED 3 

a. AND the Houſe order'd, That the 
0 ſame Members ſhould ſearch the Offices 
by of the Ccurt of Chancery for the Bills 


and Anſwers and Order on Hearing, 
made in the ſaid Court, between the 


ed” Lord Wharton, and the ſaid Mr. Bathurſt 
m- and others, and that they ſhould report 
eſ- the ſame to the Houſe. 


Lane 
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Lane 24* Januarii 1703. 


Mr. BR EWER reported, That the 
Members appointed to ſearch the Offices 
of the Court of Queen's Bench, as to what 
Proceedings were there in the Caſe of 
Barnardiſton and Soame, and for a Copy of 
the Judgment in that Caſe, had ſearched 
the ſame accordingly ; and he preſented 
to the Houſe a Copy of the ſaid Judg- 
ment, the Conſideration - whereof was 
refer'd to the Committee of the whole 
Houſe, who were appointed to conſider 
of the Report relating to the Caſe of 
Aſpby and White. 


Martis 25 Januarii 1703. 


THIS day the Houſe reſolv'd into a 
Committee of the whole Houſe to take 
into Confideration the Report of the 
Lords Journals touching their Lordſhips 
Proceedings on a Writ of Error in the 
| Caſe between Aſbby and White, & al. 
and alſo touching their Lordſhips Pro- 
ceedings in the matter mention'd in the 
Petition of Mr. Bathurſt ; in which laft 
Caſe of Mr. 2 as it was alledg'd, 
their Lord ſhips had taken upon them an 
original Juriſdiction in controuling 3 
Order 


Rr 
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Order made by the Court of Exchequer 
for the filing of a Record that had been 
ſeveral years lodg'd in Mr. Granges's 
Chamber of the Temple. But the Com. 
mittee in the firſt place agreed to go on 
with the buſineſs of Aſbby and White; 
and the Debate of that matter was car- 
ry'd on with great Order and Temper, 
and was to the effect following. 


Mr. FREEMAN in the Chair. 


Mr. BREWERR. Sir, we are now in 
a Committee of the whole Houſe upon 
the Conſideration of the Caſe of Aſbby 
and White, which I take to be a matter 


of the laſt Conſequence to the Privileges 


of the Houſe of Commons, which 1 
think are dangerouſly invaded by the 
Lords pretence of Judicature upon them. 
But as I don't doubt every Gentleman 
here thinks it his Duty to ſupport and 
maintain the juſt Rights and Privileges 
of this Houſe, as intruſted by thoſe who 
fent us hither ; ſo we ſhall do it in ſuch a 
manner as will conſiſt with and maintain 
a due Correſpondence with the Lords. I 
ſhall open the true State of the Caſe, with 
the Judgment given upon it in Weſtmin- 
ſter-Hall, and ſome of the Reaſons which 
in my opinion ſupport that Judgment; 
and then ſpeak to the Reverſal of it 15 = 

| ords 
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Lords (which with Submiſſion T take to 
be a new Attempt of their Lordſhips to 
bring this- and all our Privileges before 
them in Judgment) which I believe 
neither this nor any other Houſe of Com- 
mons will endure, nor want Will or 
Power to relieve themſelves againſt ſuch 
an Uſurpation. 

THE Plaintiff declares againſt the 
Defendants, That whereas on the 267 
day of December in the 12th Year of 
K. V. z. a Writ iſſu'd to the Sheriff of 
Bucks, commanding him to cauſe to be 
elected two Burgeſſes for Aylesbary ; the 
Sheriff directed his Precept accordingly 
to the Conſtables, to whom it belonged to 
execute that Precept; and the Burgeſſes 
being aſſembled, and the Plaintiff duly 
qualify' d to give his Vote, he offer'd to 
give it for Sir Tho. Lee and Mr. Mane 
but the Defendants falſly and malicionſly 
intending to defeat him of that Privilege, 
did refuſe to receive it, which he lays to 
his Damage, and Iſſue being joyn'd, that 
Cauſe was try'd at the Aſſizes, and a 
Verdict for the Plaintiff, and 5 J. da- 

mages. | 

THE Fact being thus try'd, the 
matter in hand (that is to ſay, Whether 
this Action is maintainable by the Rules 
of Law, or not) was often argu'd by 

| | Counſel 
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Counſel learned at the Bar, and after- 
wards conſider'd by the Judges in the 
Queen's-Bench, and upon 'their mature 
Conſideration Judgment was given for 
the Defendants, that is, that the Plaintiff 
had no good Cauſe of Action. 

NOW I underſtand the chief reaſon 
was, for that the Right of Voting in ſuch 
caſes hath ever been, and ought to be 
cognizable and determinable by the Houſe 
of Commons, and not elſewhere: For 
by the Law and Uſage of Parliament, the 
Houſe of Commons have heard and de- 


termin'd the Right of their own Elections, 


and conſequently and neceſſarily the Right 
of the Electors to vote; and for this pur- 
poſe at the opening of all Parliaments a 
Committee of Elections is nominated of 
Members of our own to hear and de- 
termine of ſuch Right of Elections, to 
whom Petitions (after preſented to the 
Houſe) are refer'd; and if any Elector 
had been refus'd his Vote in the Country, 
he is notwithſtanding allow'd his Vote 
here in caſe he had right, and it ſhall avail 
the Candidate as much as if the Vote had 
been receiv'd below; and the Com- 
mittee after judgment upon the Caſe 
report to the Houſe all the ſpecial 
Matter, and their Reſolutions; where 
the whole matter may be afreſh — 
an 


(14 
and the Houſe agree or diſagree with the 


Committee, as ſhall appear reaſonable; ſo 


that this Determination and Method of 
Trial hath two Digeſtions, and more 
likely to be well founded than that of a 
common Jury, who we know are made 
by under Sheriffs, and often of Perſons 
ſo corrupted or ignorant, that new Trials 
are often granted by the Judges, But it 
may be objected that no ſingle Petitioner 
will be receiv'd by the Houſe: In anſwer 
to this I ſay he may; and I have known 


* Petitions touching Elections prefer'd by 


a very few Perſons, and by the ſame 
reaſon may by one: I am ſure we have 
no Order of the Houſe againſt it; and if 
Gentlemen object that no ſingle Petition 
of this nature was ever receiv'd, if they'll 
ſhew me when it were offer'd, I will 
ſhew them when *twas receiv'd ; I be- 
lieve they can't ſhew me *twas ever re- 
fus'd. But I would ask if they can 


 ſhew me that ſuch an Action as this was 
ever brought againſt the Officer as in this 
caſe. Tm ſure they can't, and which in 
our Law. is allow'd a good Argument 
that no Action lies; eſpecially it being 


a Caſe which can't be preſum'd, but 


may happen very often, almoſt in e- 


very Election: And I believe there 


never was a new Parliament called but 


frequent 
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frequent occaſions might have been taken 
for ſuch an Action, and better founded 
than this of the Plaintiff's, who was a 
r Hoſtler, and remov'd from that Pa- 
riſh by the Order of two Juſtices, as 
being likely to become chargeable. But 
it ſeems our Anceſtors repos'd a Confi- 
dence in their Repreſentatives to have 
right done them in ſuch caſes: They 
ſought not relief from common Jurys. 
And what is now done by this attempt ? 
Why the Judges upon their Oaths ſay 
that they have no Cognizance of the 
Cauſe; but notwithſtanding the Lords 
ſay they have Cognizance, and reverſe 
that Judgment; and the Conſequence of 
that is, the Lords will judg of this our 
undoubted Privilege, never till now 
drawn into queſtion; and by the ſame 
Reaſon and Law the Lords may ſit in 
Judgment upon all other our Privileges, 
and thereby we become depending upon 
them ; which ſome without doors I find 
are willing to ſubmit to, for that they 
ſay where one is depriv'd of his right he 
* ought to have Damages, which the Houſe 
of Commons can't give. I allow where 
one is injur'd he ſhall have relief by 
our Law in one place or other, but we 
have not one Shop to cure all Diſtempers. 
The .Queen's-Bench relieves chiefly in 
, matters 
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1 | matters criminal, the Common-Pleas in 
1 | civil Pleas between Party and Party, the 
"Exchequer in matters of Revenue, Chan- 

cery in caſes'of Fraud ; and in the Caſe 

in queſtion relief may be had (as ſaid 
before) in the Houſe of Commons by 

Law and Uſage of Parliament, which all 

Lawyers know is a very conſiderable 

known and approv'd part of the Laws 

of England. And tho no Damages are 
uſually given here, yet the Officer for 
misbehaviour .and arbitrarily refuſing 

Votes who had right, may be and has 

been puniſhed by the Power and Autho- 

rity of the Houſe, and even at Common 

Law, as when an Alderman is refus'd by 

the Mayor, or other Perſon who ought to 

admit him, the Remedy is by Mandamus, 
which tho it is chargeable to the Perſon 
injur'd, yet I don't know any Damages 
are given him, otherwiſe than that the 
x Party injur'd is admitted, which is a 
A relief, the Alderman having what he com- 
mn plain'd for: And ſo the Elector his Vote 
| | is allow'd as good as if the Conſtable 
Y' had took it. And by the way, give me 
" leave to obſerve how ſmall a relief the 
new devis'd Remedy by Damages is: I 

1 dare affirm and demonſtrate that the 

, Plaintiff in the Caſe in queſtion is above 
160 l. out of Pocket more 9 

. Tos 
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Coſts and Damages recover'd, which I 
take to be infelix victoria. But if Gen- 
tlemen ſay the poor Hoſtler could not 
expend ſo much, I believe ſo too; but if 
at the expence of any great Man, I think 
it leſs juſtifiable, to make a Tool of that 
poor Fellow, perhaps in order to enlarge 
e 
I MUST. confeſs I take the Caſe of 
the Elected to be much ſtronger than the 


* Cafe of the Electors; and yet in ſuch 


caſes Relief at common Law was always 
deny'd, as in the Caſe of Sir Sam. Bar- 
nardiſton and Soame,there the Sheriff made 
a' double Return, and in the Cafe of 
Mr. Onſlow a falſe Return; and the 
Perſons injur'd by thoſe Returns were 
put to very great Charges, and kept long 
from their Seats in the Houſe, and yet at 
common Law could never obtain a Re- 
lief. The Judges were of opinion (as 


they now are in the Caſe of the Elector) 


that it was a matter of Parliamentary 
Cognizance, of which they were not 
competent Judges. And ſhould we now 
admit this matter to be determin'd by the 
Courts below, what great Confuſion and 
Inconvenience would' follow ? T preſume 
nobody will pretend to exclude the Juriſ- 
diction of the Houſe” of Commons in 
this caſe; and yet if _ judg one w; 
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and the Courts below another, and nei- 
ther have Power to ſuperſede or reverſe 
the Determination of the other, under 
what uncertainty will the Officers and 
all Partys concern d lie? Whereas in other 
caſes, where one Court errs a ſuperior” 
Court reverſes ; but here both Adjudica- 
tions ſhall Rand together, tho inconſiſtent 
the one with the other. 
BUT 'tis ſaid in this caſe, the Action 
lies, becauſe the Defendant refus'd the 
Plaintiff's Vote malicioſe & falſo: I take 
thoſe to become words of courſe, and no 
Evidence of that is given to the Jury... 
Sir, IO conclude, the Houſe lately. 
paſs'd a Reſolution, That no Lords ſhould 
intermeddlè at any of our Elections: But 
if this is allow'd as Law, they may at 
the laſt judg, and make (for ought I 
know) all our Elections. But for my 
part, I am for continuing, the Poſſeſſion 
of this and all other jutt Privileges, as 
deriv'd down: to us from our Prede- 
ceſſors, who ever enjoy d and exercis d 
them as now we ſhould; and I hope be- 
fore we riſe we ſhall think of ſome Re- 
medys, and not he wholly under the 
power or mercy of the Lords. 


* Sir TR 0. o WV S. Mr, Freeman, 1 
believe I ſhould hardly. have roſe n 
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this matter, but that I think it more par- 
ticularly my Duty to ſpeak to this thing 
if it were poſſible than any other; for in 
truth I have had a more particular op- 
portunity of knowing the nature of this 
Caſe, and the Proceedings in it, and what 
the Conſequences of it will be, than ma- 
ny others have had. 5 

I MUST acquaint you I was of 
_ Counſel in this Cauſe in the Houſe of 
Peers upon the Writ of Error with White, 
and the other Conſtables that were pro- 
ſecuted in this Action, and did to my 
oe defend what I took to be the 
ights and Privileges of this Houſe. 

TI WOULD ſtand right in the opi- 
nion of every body: for what I did there 
for my Client in the courſe of my Pro- 
feſſion, I don't think my ſelf oblig'd to 
maintain here; ſor then it was my Duty 
to do my beſt for him as his Counſel, 
but now he hath done with me, and I 
have done with him in this place. 

IT hath been to the great Honor of 
ſome Judges in Weſtminſter-Hall, who 
have argu'd in Caſes below at the Bar, 
and have been brought on the Bench be- 
fore the Cauſe hath been determin'd : 
That they have argu'd at the Bar one 
way, and when upon the Bench have 
given Judgment another way we x 
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their very Clients, and thereby done 
their Duty in both places. : 
NOW when have faid this, I hope 
I do ſtand fair and clear, that I now ſpeak 
as a Member of the Houſe of Com- 
mons., WW. 2133.04 801 
YOU are upon a Point which 1 
wiſh had never happen'd, for there is 
nothing 1 enter upon with greater re- 
luctancy, than what looks like a Diſpute 
with the other Houſe; for no Man pays 
a greater Honor to the Rouſeof Peers, and 
to every Peer there than I do, however 
as I am intruſted I ſhall endeavour; to 
maintain the Rights of this Houſe. And 
I do ſay, if the Peers of England can de- 
termine all our Propertys at La upon 
Writs of Error, and all our Rights in 
Equity upon Appeals; and if they can 
determine all our Elections in conſequence 
of this Action (as 1 am of opinion they 
may if this Action prevails) they have: a 
greater Power than ever that Houſe had 
in the days of their noble Anceſtors when 
they were in their greateſt Grandure. 
I WILL ſhow you what will be 
the ill Conſequences, and I think it very 
fit for you to take this Matter into Con- 
ſideration, if there be any way to come 
at it. Firſt, I can't deny but, generally. 
ſpeaking, a Man has right to bring his 
18 | Action 
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Action at Law: but then I hope, tho a 
Man hath a right to bring an Action, 
yet he can't bring it in detriment to any 
other Man's Privilege; for if a Member 
of this Houſe be ſu'd in time of Privi- 
lege, tho a Perſon have a right to ſuch 
Action, yet he can't proſecute it in breach 
of the Privilege of ſuch Perſon, much 
leſs can a Man proſecute an Action in 
breach of the Privilege of this Houſe. And 
ſuppoſe this ſhould come before the 
Lords in N by Writ of Error, and 
they ſhould be in poſſeſſion of the Cauſe; 
ſure every Determination of the Lords 
upon a Writ of Error is not without 
more ado to be concluſive to the Com- 
mons in their Rights and Privileges, ſo as 
that they may not take an alarm and be 
concern'd if all their Privileges are about 
to be taken from them. Suppoſe any 
Member of this Houſe (as I think by 
the Privileges of this Houſe he may) 
ſhould in this Houſe have juſt oceaſion to 
take notice of ſome great Miſdemeanour 
in any great Officer of the Crown, and 
ſhould aſſert Matters highly iqtrenching 
on the Honour of a Peer of England; 
and ſuppoſe when the Parliament was 
up the Peer ſhould bring his Action of 

Scandalam Magpatum againſt the Mem- 
ber at Law for words that he had ſpoken 
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here, and lay them as ſpoken elſewhere 
(for ſo in a tranſitory Action he may) 
and he ſhould juſtify that they were 
ſpoken in the Houſe of Commons, where 
by the Privileges of the Houſe freedom 
of Speech is allow'd ; and ſuppoſe Judg- 
ment in that Caſe (as in this it was) 
ſhould be given againſt the Plaintiff, and 
afterwards this by a Writ of Error ſhould 
be brought before che Peers, and they 
ſhould reverſe this Judgment, and give 
Judgment for the Plaintiff; can any thing 
be more deſtructive to the Conſtitution 
of Parliament, if ſuch a Caſe as this 
ſhould happen? And muſt the Com 
mons in ſuch Caſe (it down by it? 
SUPPOSE any Maa ſhould pre- 
ſume to arreſt any Member as he was 
going into the Houſe of Commons, 
nay the Speaker himſclf, and afterwards 
he js committed by order of the Houſe, 
and the Perſon committed ſhould bring 
his Action for taking him into Cuſtody, 
and the Serjeant who took him into 
cuſtody ſhould plead this matter, and 
the Judges give Judgment for him as 
they dich for the Defendants in this 
Caſe, and by Writ of Error, it being 
brought into the Houſe of Peers, they 
ſhould reverſe this Judgment, and give 
the Plaintiff his Damages; will any 
| ; one 
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one ſay we could not take notice of this? 

Would it not deſtroy all our Rights and 
Privilege? 11 | 

80 no doubt in this Caſe, tho they 


have gone by way of Action at Law, 


and Judgment in Weſtminſter- Hall, and 


Writ of Error in the Houſe of Peers, it 


cannot be ſaid, but if it concerns our 


Rights, we may take notice of it. In 
the Caſe of Sir John Elliot, &c. at the 


end of Juſtice Crooke's Reports of King 


Charles's Reign, the Commons declar'd 
the Judgment 5 Car. 1. illegal, and a- 


gainſt che Privileges of Parliament. 
IT is ay poor Opinion ?tis our Right 
no body can doubt it) for 
we are in poſſeſſion of it, to determine 


our own Elections; and I would be glad 
to be acquainted when firſt we began to 
Hear and determine our own Elections; 


I believe no body will ſay with certainty 


when we did not. 
I KNOW we have a turbulent Au- 


thor, who generally affected to be in the 
Wrong, and tho a Member of this Houſe 
made it his buſineſs to write againſt their 


Privileges, and was always hunting a- 


mong the Records of the Tower, from 


whence he brought away a great deal of 


Dirt with him, and yet could never pre- 


tend or produce more than two Inftan- 


C 4 ces, 


0440 
ces, where the Commons reſorted to 
any other place for the ſettling the Right 
of their Elections: The man I mean is 
Mr. Prynn, he takes occaſion to do it 
from what is ſaid by my Lord Chief 
Juſtice Cote (who, with your favour, 
J muſt take notice of ſo far, as to ſay he 
was not only a very great Man in our 
. Profeſſion, but had — Speaker of the 
Houſe of Commons in his time) and he 
in his 1/# Inſtit. fol. 116. and 4th Inſtit. 
I cap. fol. 14, 15, and 23. aſſerts, That 
the Law of Parliament is as much part 
of the Law of the Kingdom as any o- 
ther, and indeed the higheſt: he calls it 
Lex &: Conſuetudo Parliamenti, and ſays, 
This is a Law that each Houſe hath poſ- 
ſeſſion of, and judgeth by, and each 
Houle is a Houſe of Judicature; and he 
puts upon, this a great many Inſtances, 
and ſome of them may , ſeem ſtrange to 
thoſe who have run upon the Commons 
of late. He tells you of à Caſe, 8 Elix. 
at that time Onſſow was Speaker (and it 
is in 19 fol. of the Book of the Houſe 
of Commons of that year) one Long 
Was return'd a Member for Weſtbary; 
and it being, complain'd of that he came 
into the Houſe by undue, Practices, it 
was enquir'd into by the Houſe of Com- 
woas, and, found that be had given four- 
22 ws pounds 
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nds to the Mayor of Weſth 
| = they having examin'd and Ker 4 
matter, they did not only expel Long, 
but they fin'd and impriſon'd- the Mayor 
of Weſtbury, ſecundum Legem & Conſuetu- 
dinem Parliamenti. Mr. Prynn, the Au- 
thor ] mencion'd, ſuppoſerh there was a 
time when the Commons us'd to apply 
to the King, in caſe wrong was done in 
the matter of their Elections; and in his 
Comment on the 4 Inſtit. 3 1. goes back 
to 12 E. 2. There the King was pleas'd 
by Commiſſion to appoint ſeveral Per- 
ſons to hear the matter of an Election. 
He pretends to another Inſtance, and 
that is in H. 6th's time, in the caſe of 
Huntington; and there was a Petition to 
and a Commiſſion from the King in like 
manner. The lateſt of theſe Inſtances 
is above 200 years ago, and neither of 
them make any thing for a Power in the 
Lords to determine the Elections of the 
Commons; but on the contrary, rather 
for a Power to be delegated by the King ; 
and the Inſtances are but two. 

NOW, I ſay, Sir, we are, 2 | 
been i ip poſſeſſion of this Right for a verx 

ear length of time, and have it con- 
d to us by AQ 'of Parliament ; for 
the late Act of 7 and 8 of King Millan 
18 in effect declar'd, that the Determi- 
ds 3049! 5: nation 
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nation of the Right of the EleQors is in 
the Houſe of Commons; for it ſays, 
that the Sheriffs and Officers of all ſorts 
ſhall follow the laſt Determination of the 
Houſe of Commons, as their Rule and 
Guide in fuch Cafes. And furely nothi 
is more abſurd than to ſay that this Houte 
ſhall examine, try woe determine who 
are Elected; and yet Weſtminfter-Hal, 
and the Lords ſhall examine and deter- 
mine the Right of the Electors: How 
can any one examine the Election, but 
the firſt ſtep he takes muſt be to conſider 
and determine who are the Electors? 
And the determining the one is deter- 
mining the other. 

''I WOULD trouble you a little 
with the Reaſons they give why this 
Action ſhould lie. It hath been aid, 
and I think tis true for the Honour of 
Exgland, and I believe it hardly can be 
found to fail, That where a Man hath a 
Right, and a Wrong done him, he's 
ſamewhere to have a remedy ; butnow 
let us fee the application of this Rule. 
Are they not by the ſame Law that ſet- 
tles the Right, and declares the Wrong 

to enquire where the Remedy is 10 5 
had? For tho you have a Remedy, you 
miſtake that which is the proper Reme- 
dy ; and the ſame Law that fettles the 
— Right, 
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Right, and declares the Wrong, gives 
the Remedy; you muſt therefore go to 
the Place where the Law directs your 
Remedy, not where your ſelf would de- 
ſire the Remedy. Therefore ſays my 
Lord Coke, in his Preface to bis 4#h' In- 
15 and likewiſe fol. 14, and 15. We 

ve ſeveral Juriſdictions, ſome Eccleſi- 
aſtical, ſome Temporal, Cc. ſome go- 
vern'd by one Law, and ſome by ano- 
ther; and all muſt have their Rules and 
Bounds, - which muſt be obſerv'd: If 
your Right be Eccleſiaſtical, | as for 
| 1nſtance, before the Statute of Tithes, 
could you in Weſtminſter Hal have 
brought your Action? Or if Iſſue had 
been join'd ia ſuch an Aion, and the 
Parties had gone to Trial, will any body 
ſay but the Judges muſt have arreſted 
Judgment, and ſaid that *rwas-out'' of 
their Juriſdiction? If a Lord of a Man- 
nor {ſhould refuſe to admit a Man, to 
whom a Surrender is made of a Copy- 
hold Eſtate, the Lord has done him 
wrong and damage too, but yet he can't 
bring his Action at Law for it, for it is 
an equitable” Right, and he muſt go to a 
Court of Equity for his Remedy; and 
ſo I could put 1000 Inſtances, but I will 
not ſpend your time. So that, Lſay, tis 
got enough to ſay you have a Right, _ 
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muſt have a Remedy, and therefore you 
may bring your Action at the Common 
Law; but you muſt ſeek it in a proper 
place, tho perhaps Coſts, and Damages, 
and a Trial by a Jury may be more de- 
firable by the Party. 

NOW in this Cafe I would know, a 


Whether this is not a matter of Parlia: 


mentary Juriſdiction, and alſo a Patlia- 
mentary Right? Is any thing more 
lain? He that hath a Right 'to vote, 
ath a Right to ſend a Perſon to repre- 
ſent him and ſit in Parliament; therefore 


tis a Parliamentary Right: Where then 


muſt be your Remedy? In the Houſe of 
Commons, where you have a Right to 
ſend a Perſon to ſit and repreſent you, 
there you may complain I was deny'd my 
Vote, or miſusd upon the Eſection. 
This 'by the Law of Parliament ſhall be 
examin'd here, and ſor this purpoſe you 
conſtantly appoint a Standing Commit-. 
tee of) Elections. 

INDEED I can't but wonder at 
che bringing of this new invented Action; 
for if there be any thing certain in the 
Common Law, 'tis this, That where 
_ claim a Right to any thing, it muſt 

founded upon common Uſage in that 
_ Caſe; or in ue Caſe that carries the 

ſame reaſon, and is like it; for the 
Ae | Com- 
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Common Law, generally ſpeaking, is 
nothing elſe but common Uſage. Now 
let us ſee for the Uſage in this Caſe, and 
whether there has been any thing like 
this Action before. Say they, how do 
ou know: but ſuch Actions have been 
rought before? | I do not ſee that there 
can be a ſtronger negative Proof in any 
other Caſe than in this; for we have 
had Parliaments, as appears by our Sta- 
tutes in print, for 00 years, and we have 
had Farliaments in every Reign ſince, 
and in ſeveral Reigns a great many Par- 
liaments: and let us conſider, whether 
this Caſe would not have happen d fre- 
quently in 500 years, in ſo many Elec- 
tions in Counties, Burroughs and Cities, 
where there are ſuch infinite number of 
Electors: and therefore this Caſe muſt 
frequently have happen'd if ſuch an 
; Action lay at Law. If it be askd, how 
do I know that ſuch an Action hath not 
been brought before? I anſwer,” Tis 
wonderfully plain there never was ſuch 
an Action brought: before; for as we 
have our Acts of Parliament in print, 
ſo we have faithful Reports of all our 
Law-Caſes, which we call the Lear- 
Books, and which are Memorials of all 
Caſes fo long back as from E. 2's time, 
that is, 400 Tears, followed by 
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of Reports till this time, and are now 
grown ſo numerous, that they become a 
Burden, And I will deſire any Geatle- 
man of the Law here, or in Exglaza, to 
ſhew me the footſteps of any ſuch Action 


as this, or of this kind till now, ever 


brought before. We have always ſaid 
our Forefathers were wiſer Men and 
greater Lawyers than we are, and ſo 
they were; but ſuch an Action as this 
never enter*d their Thoughts. 


-BUT it may be ſaid, How does it 
appear that there was occaſion for theſe 


kind of Actions formerly, for Men here- 
tofore were unwilling to ſerve in Parlia- 
ment, they were hir'd, and almoſt pref- 
ſed to it, and it was hard to get Men to 
come up? I anſwer, It was ſo far o- 
therwiſe for many years paſt, that ſo 


early as H. 's time, there were great Con- 


teſts about Elections, and the Sheriffs in 
thoſe days were apt to do wrong, as ap- 
pears by 5 H. 4. cap. 15. And therefore 
It H. 4. cap. x. there was impos'd one 
hundred pounds penalty to the King on 
the Sheriff that did not do his Duty, ac- 

cording as the Statute does direct: ſo 
that it does appear there was occaſion for 
theſe Actions if they had lain by Law; 
and yet you will find that never tit 23 H. 
6. did it enter into the Thoughts of any 
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Man, that an Action at Common Law 
could be brought for an Injury in an 

Election; and therefore that Act recites, 

that there was not before that time a ſuf- 
ficient Remedy for the Party griev'd, 

and therefore gives a hundred pounds to 

the Party, and Coſts if a Knight, and 

forty pounds if a Citizen or Burgeſs, and 

that by a Law made on purpoſe to help 

the Party to an Action where there was 

no ſuch Remedy before. Thus it reſted , - 4x7. 4 

till the famous Caſe between Nevill and 4 22-< + 

Strode, in 2d e 4 68. fol. 1658.75 55" 75 . 

(in that time they ſent five Knights of . 4/4 --4c- 
the Shire out of Berkſbire) Mr. Nevill N 

brought his Action againſt Strade the 
Sheriff; and he alledg'd, that he being 

one of the five choſen for that County, 

Strode had maliciouſly and falſly refusd 

to return him, Cc. and the Jury gave 

him fiſteen hundred pounds Damages. 

This Action made a great noiſe, and the 

Judges look'd upon it as a great Novel- 

ty, and thought fit to conſult the Parlia- 

ment in it (in former days in matters 

relating to the Parliament, they us'd to 

conſult the Parliament) and the judges 

heretofore when they were ask'd their 

Opinion in difficult matters relating to 

the Parliament, or Law-of Parliament, 

would fay this was above us, - and _ 

ore 
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fore to be decided by Parliament. And 
this Cafe being referd to the Parliament, 
they look d upon it as ſo extraordinary 
an attempt, that tho Mr. Vevill had a 
Verdict for fifteen hundred pound Dama- 

es, yet he never got a farthing of the 
ony, or any benefit by the Verdict: 

Sed ibi dormivit. . 
: AFTER this came the great Cauſe 
that hath been mention'd of Soames and 
Barnaraiſton : and methinks this deſerves 
very much- our conſideration, and how 
far the Determination of the Houſe of 
Peers ought to be a Rule 1n this very 
Caſe. That Caule ſet forth with great 
Proſpect of Succeſs: Sir Samuel Barnar- 
diſton in that Caſe did not {light the De- 
termination of the Houſe of Commons, 
but firſt petition*d this Houſe as the pro- 
E place to determine his Right, and 
ad it decided for him, That he was the 
Perſon duly elected, and the other Re- 
turn was taken off the File; and then he 
brought his Action at Common Law, 
and ſet forth this whole matter, and that 
the Sheriff falſly and maliciouſly return'd 
another with him, whereby he was kept 
out of his Right, Cc. a long time, 
and put to very great Expence and Coſts. 
This came to be try'd at the Bar of the 
King's Bench, and there was a Verdict 
| given 
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undred pounds. This was look'd upon 
as a great Caſe, and my Lord Chief Juſ- 
tice Hale bid all Perſons about him take 


in that Caſe belong'd to the Parliament; 
But Taid, fince the Houſe of Commons 
had determin'd the Right, he thought 
they might follow their Judgmeat to re- 
pair him in Damages, and ſo gave Judg- 
ment for the Damages the Jury had given 
the Plaintiff, 

THIS Caſe was look'd upon ſo im- 
proper for the Common Law, that up- 
on a Writ of Error brought in the Ex- 
chequer Chamber, that Judgment was 


revers'd, becauſe the Common Liw 
could not any way intermeddle with E- 


lections to Parliament, further than was 
directed by Acts of Parliament. It might 


notice, that they did not determine the 
Right of the Election, for the judgment 


—— 


have been ſaid, and I know *twas ſaid, 


that the Reverſal of this Judgment was 


by an extraordinary high hand: And 


therefore, upon the Revolution, in the 
very beginning of King William's Reign, 
Sir Samuel Barnardiſton brought a Writ of 
Error in Parliament, complaining that in 
the Exchequer Chamber they had re- 
vers'd this Judgment unjuſtly, and went 
upon theſe Reaſons, as may be obſerv'd 
9 
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from the Journal of the Houſe of Lords, 
which were the Reaſons of ſome very 
| few proteſting Lords. 
Firſt, Becauſe it was a denying Sir 
Samuel Barnardiſton the, benefit of the 
Law, which gives relief as to all Wrongs 
and Injuries; and here is a very great 
damage to the Plaintiff, and therefore he 
ought to be repair'd. 
Secondly, Say they, if it ſhould beal- 
low'd that Sheriffs and Bay liffs may 
make falſe Returns, and no remedy but 
a hundred pounds Forfeiture, it Would 
be of dangerous conſequence, and might 
tend to the packing of a Houſe of Com- 
mons, which may overturn the whole 
Conſtitution. . But the Peers then did not 
think theſe Reaſons ſufficient for this 
new Action at Common Law, and ac- 
cordingly the Houſe of Peers affirm'd 
the Judgment of Reverſal in the Exche- 
quer Chamber, and ſaid, the Judgment 
was wel] revers'd, for that no ſuch Ac- 
tion did lie at the Common Law, tho 
the Injury done did tend to the Plaintiff's 
Damage; and all the other Miſchiefs 
which are now ſuggeſted were inſiſted 
on: and thus it ſtands to this day. And 
yet now 'tis ſaid upon the ſame Reaſons, 
the Action does lie for this Perſon, tho 
he be only an Elector, and muſt receive 
| | much 
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much leſs Damage than the Perſon elec- 
ted; and there is no one reaſon for the 
Elector but holds more ſtrongly for the 


Elected. The Elected can't maintain an 


Action, and yet now *tis clear that one 


of the EleQtors may, tho he can have no 
ſubſtantial Damage; for if a Man comes 
and gives his Vote (as here in this Caſe) 


*tis not in the power of the Officer to | 


hinder him of the benefit of it; for his 
Vote will be as well given as if the Offi- 
cer had putit down, and this with re- 
ſpe& both to the Perſon who gave the 


Vote, and him for whom he voted : and 


ſo really tis no ſubſtantial damage to any 

Man. 
THE next thing I ſhall mention to 
ou is another Caſe of Mr. Onſom: He 
rought his Action againſt the Sheriff of 
Sarry for making ſuch a Return upon 
him (I believe I have the Gentleman in 
my Eye who brought that Action) he 
declar'd in the ſame manner that it was 
done falſly and maliciouſly, and had a 
Trial and a Verdict; and yet notwith- 
ſtanding, the Court of Common Pleas 
(being govern'd by Sir Samuel Barnar- 
diſton's Caſe) did unanimouſly, 33 Car. 2. 
ſay, We muſt not preſume to determine 
the Merits of Elections or Returns, there 
is a proper Juriſdiction for it, and they 
D 2 gave 


(36) 
gave Judgment againſt the Action, and I 
think he hath acquieſc'd in it ever ſince. 
I am ſure I have heard no more of it; 
the Reaſons given by the Court appear ü 
in the Report of the Caſe in 3 Levins, i 
fol. 29 and 30. and are worth the read- 
in 


T HERE was a Caſe a year ago 
between Prideaux and Morris in the 
County of Cornwal. Mr. Stratford was 
returp'd, and Mr. Prideaux brought an 
Action in the Common Pleas, in the 
time of King William, againſt the Vi- 
ander, for making a falſe Return againſt 
him to his great Damage, and laid it 
with all aggravation, This went to a 
Trial in Cornwal, and there was a ſpecial 


Verdict found; and the Queſtion was, 
whether this Action would lie before the 
Commons had determin'd the Right of 
Election? And the whole Court unani- 
moully gave Judgment, that the Action i 
could not be brought till the matter had 
been firſt brought before the Houſe of 
Commons, and they had determin'd the 


Right. 


NOW here is a total Silence in all 


Books of the Law, that any ſuch Action Wi 
as this is doth lie: Here are the Acts of 
Fl. 6. and King William, which provide 


Remedies at Law, becauſe there "wy no 
other my 
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other proviſion before. Here are not on- 


ly theſe ſolemn Judgments in Weſtminſter 
Hall, but the Judgment of the Houſe of 
Peers, in the Caſe moft like to this of 
any that can be thought of, that no ſuch 
Attion doth lie: And yet Ican't tell how, 
there are abroad Perſons that endeavor to 
run upon the Houſe of Commons, and 
uſe them ill on all occaſions, and are zea- 
lous for this Cauſe, which ſeems to be ſet 
on foot to undermine all our Electione, 


and bring them to another Judicature. 


NOW fee the Conſequence: No 
Man ought to have a foot againſt him, 


two Judgments at once in two ſeveral 


Courts, whereby one may puniſh him 
atthe ſame time for doing a thing, and 
the other for not doing it. I believe ſuch 


Proceedings would be look'd upon as 


barbarous even in Txrky, and yet that 
will be juſt our Caſe : A Gentleman pe- 
titions the Houſe of Commons, and 
ſays, The Right is 1a ſuch a ſet or ſort 
of Men; as for example, in all the Free- 
men or free Burgeſſes; and that accord- 
ing to that way of Election he was cho- 
ſen, and not the Perſon that is return'd : 
and this is determin'd by the Committee 
of Elections, and afterwards by this 
Houle againſt him that petition'd. This 


Man goes immediately and brings an 
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Action in Weſtminſter- Hall againſt the 
Officer that return'd the other; nay every 
one of theſe Perſons that he affirm'd the 
Fr. of Election to be in, bring their 
Actions, and it comes into Weſtminſter- 
Hall to be try'd, and the Jury find the 
Right to be in theſe Men, as he has al- 
ledg'd, contrary to the Determination of 
the Houſe of Commons, and judgment 
is againſt the Officer in every one of theſe 
Actions, for the Men you have deter- 
min'd the Right not to be in. You can't 
ſet one of theſe Judgments againſt the 
other; I can't defend my felt in Weſt- 
minſter- Hall, by ſaying, The Houſe: of 
Commons have determin'd that theſe 
Men who ſue me have no Right to 
vote. There is nothing like this in the 
World, two independent Courts that 
can't controul one another, but both may 
go on together in the ſame Cauſe, ' and 
both having a Right to judg, one judges: 
one way, and the other CYother, and 
the Officer is crucify'd between *em. 

LET it be conſider'd again, that at 
this rate none but Knaves or Beggars 
will be Mayors or Bayliffs in an Election- 
year: for ſuppoſe as at Weſtmin#ter, 
where I think there are ten thouſand E · 
lectors; or ſuppoſe it be as in ſome. 
Towns near Wales, for one of 9 1 
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have the Honour to ſerve, where the De- 
ſcendants of every Burgeſs claim Right 
to vote, and by conſequence they will 
briog it in time almoſt. to all the Sons of 
Adam; for all the Sons, and all the 
Davghters Husbands, and all their De- 
ſcendants claim a Right to vote. Now 
what a miſerable Caſe muſt that Officer 
be in, when Perſons ſhall come from 
Eaſt, Weſt, North and South, and ſay 
their Pedigree is ſo and ſo (tho they are 
good at Pedigrees in thoſe Countries,yet) 
what a Condition is he in? he's bound to 
determine whether they have a Vote or 
not; and tho he's no Lawyer or Herald, 
yet however he's bound to give Judg- 
ment one way or another at the peril of 
an Action: And ſuppoſe but a hundred 
Men ſhould bring their Actions againſt 
the Officer, What Man can ſtand a hun- 
dred Actions, tho he be in the Right? 
THERE are not only theſe Diffi- 
culties in the Caſe, but there is Revenge; 
and in popular Elections there are thoſe 
Heats, and the Voters ingage with that 
animoſity, that the loſing ſide next day 
will be ready, perhaps only for Revenge, 
to ſend for a multitude of Writs, and 
have the pleaſure of ruining the Officer 
who was againſt them, tho he was in 
the right; for every one has a Right to 
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bring his Action whoſe Vote was diſal- 
low?d, tho it ſhould be found at laſt that 
he had no Right, 

AS to the words falſo G- malitioſe 
laid in this Declaration, which ſeem to 
be a great Ingredient in'this Action; I 
agree, in ſome Caſes where there is a Ju- 
riſdiction, theſe words may make a 
great aggravation of the Offence ; but 


they can't make a thing unlawful that is 


lawſul, nor give a Juriſdiction where 


there was none before: for no Man wil] 


ſay if a Perſon ſhould bring an Action at 
Common Law for a Legacy, and alledg, 
That the Executor, tho he had ſufficient 
Aſſets, yet he falſo & malitioſe refugd 
to pay it; that would give a Juriſdiction 
to the Courts of Common Law. Theſe 
words are verba Clericorum, words of 
Courſe for the moſt part. Beſides, how 
dangerovs and hazardous it would be for 


an Officer; tho ever ſo innocent, to de- 


pend upon theſe words, when every Bo- 
dy knows that Falſity and Malice reſt in 
the Mind, they are in the Imagination, 
and the Jury that are to try this Action 
are at liberty to judg with what Mind 
the Officer acted; that would be the 
hardeſt thing in the World for an Officer 
to undergo in every Action. It would 
be enough ſor the Jury to preſume it 

: Was 
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was done maliciouſly (ſeeing few May- 
ors or Bayliffs but have their Inclinations, 
and give their Votes themſelves for their 
Friends) becauſe the Officer made an In- 
tereſt ſor the other ſide; and the conſe- 
quence of this new invented Action, if 
countenanc'd, will be, that every Tri- 
ennial Parliament will bring a Triennial 
Harveſt to Weſtminſter- Hall I ſpeak 
againſt my own private Intereſt, if that 
was to be conſider'd. Elections without 
Actions keep up Animoſities too long, 
ſo that they are hardly heaPd in three 
years time; but theſe Actions will help 
ro vex and worry Corporations from 
three years to three years, and Mayors 
and Bayliffs will be the moſt miſerable 
Nen in the Kingdom, and ought to run 
their Country rather than ſtand a popu- 
lar Election: whereas the Officer is ac- 
countable to you for his Behaviour at the 
Election. This is not a matter that 
ſtands in need of the Aid and Aſſiſtance 
of Weſtminſter-Hall, that they ſhould 
invent a new Action and Remedy, as if 
there was a failure of Juſtice, Has any 
one come with a Complaint againſt any 
Officer to this Houſe, and they have not 
been willing to hear it? Have not the 
Committee a Right to hear and report 
Matters with reſpeC to the EleQors - | 
we 
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well as the EleQted? And have we not 
known that the Electors, tho but a ſmall 
number of them (as in a late Caſe of 
this ſorry Town of Ailsbury) about five 
T think of the Electors came and com- 

lain'd, and their Complaints were fully 

eard. And if any ſingle Elector ſhould. 
come with a Petition, and repreſent that 
he was abus'd by any Officer, or ill- 
treated by any Mayor or Bayliff at the 
Election, I don't think but the Houſe 
would be ready to do him Juſtice : And 
they have a Right ſo to do, for the Offi- 
cer isaccountable to them for his Behavi- 
our. Tis not now only ſo practis'd, 
but always was ſo; for in the ſame Trea- 
tiſe of my Lord Coke's 4% Inſt. fol. 49. 
he ſays, that they will make him change 
his very Return; they will make him 
. raze out the Name of one, and put in 
the Name of the other. So they have a 
Juriſdiction adequate in this Caſe; and 
ſurely if they can hear the Complaint 
of ſeveral Electors, they can hear the 
Complaint of any one Elector. I would 
not trouble you with Arguments that 
may be proper in Weſtminſter Hall, be- 
cauſe we are here upon a matter of our 
Conſtitution; but I know no Action 
more obnoxious to the true reaſon of the 
Common Law, which abhors multipli- 


city 
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city of Actions; and a Man ſhall never 
have a particular Action for that which 
naturally draws on multiplicity of Ac- 
tions, and may be reform'd in a more 
compendious manner, Upon this reaſon 
that famous Caſe in 5 Rep. calPd Bolton's 
Caſe, is founded: If a Man builds a Dove- 
houſe near a Common field, where Men 
make all their Profit by Plowing and 
Tillage, and therein keeps a great num- 
ber of Pigeons that live upon his Neigh- 
bours Corn, is not this a great Wrong 
and Injury to them? and yet no Action 
lies; for if one Man that is wrong'd thus 
may bring his Action, a great many 
more may do the like, and ſo there will be 
infinite Actions; therefore it ſhall be pre · 
ſented in the Court - Leet, as that Book 
ſays. So there is that Caſe of Williams 
in the ſame Book, where the Lord of a. 
Mannor had a Chappel for himſelf and 
Tenants to repair to, and to hear Divine 
Service, within the Pariſh of Aldbary : 
He brought his Action againſt the Vicar, 
who was oblig'd to officiate, for that he 
had neglected, &c. tho he had usd 
time out of mind to officiate, and had 
an allowance for it: Says the Caſe, If 
| this Action ſhould be allow'd, all the Te- 
nants and Servants of the Lord might 
| have the like Action, and ſo there would 
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be multiplicity of Actions, and therefore 
he ſhall not have this Action; but if it 
had been to have been perſorm'd in his 
own private Houſe or Chappel, he alone 
might have had an Action. But ſince it 
would draw on a great many Actions 
which may ruin any Man, therefore the 
Remedy muſt be taken in ſuch manner 
as it is given where there is a publick 
* Offence. In the Caſe before us every 
Perſon is choſen pro bono publico; for 
tho he be choſen for a particular place, 
he ſerves for the whole Kingdom ; and 
for that reaſon you ſhall not proceed by _ 
_ Action, but in ſuch manner as 
it hath been always us'd, where the 
whole thing ſhall be examin'd at once, 
and all determin'd upon one Petition, 
wherein all the Partys injur'd may join 
inſtead of a multitude of Actions. 

I SHALL not propoſe to you any 
thing, but hope you will at leaſt come 
to ſome Determination that may aſſert 
our Right in this Point, that this Door 
may not be open to bring in a nee Juriſ- 
diction to examine and determine whe- 
ther any of us ſit here rightfully or 
not. | 

IS a ſtanding Order of the Houſe, 
that no Peer hath a Vote in the Election 
of a Commoner ; but in the next Electi- 
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ons, if this be allow'd, every Peer may 
vote, for they are Freeholders, and many 
of them Burgeſſes and Members of Cor- 
porations, and they may all come and 
demand your Votes, and if refus'd, bring 
their Actions. 

THESE and many more Inconve- 
niences are obvious if this Action ſhould 
be allow'd, and I believe it may have a 
great effect upon our Conſtitution, Very 
much more might yet be ſaid, but I have 
taken up too much time already. 


Sir JOHN HAWIES. Mr. Free- 
man, we are jealous of our Privileges, 
and I think we have juſt reaſon ſo to be; 
but we muſt take care that that does not 
carry us too far out of the way: I would 
not have it taken for granted, that what- 
ſoever is ſaid againſt the Lords here tends 
to aſſert the Privileges of this Houſe, or 
that what is ſaid for the Lords here is a- 
gainſt this Houſe, I am as much for the 
Privileges of the Commons of England as 
any Man, and I own they have loſt a great 
= deal of Power: I think the Commons had 
= 2 great Power, when the greateſt part of 
the Judicature of this Government was 
their ſole right; I mean that of trying 
the Fatt of Cauſes, which heretofore was 
in the Commons alone: Nay, it a _ 
1 
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had had a matter of Conteſt with ano- 
ther Peer, or with a Commoner, and 
Iſſue was join'd, that Iſſue was to be 
try'd by Commoners, and not by Peers. 
*Tis true, if the Proſecution of a Peer 
was in a capital Matter at the King's 
Suit, it was to be try'd part by Com- 
moners, and part' by their Peers ; the 
Bill of Indictment was to be found by 
Commoners, but the Iſſue was to be 
try'd by Peers: but if a Peer was pro- 
ſecuted in a capital matter by a Com- 
moner, or a Peer, as by an Appeal, the 
Iſſue was to be try'd by Commoners. I 
mult confeſs, as to the Lords Juriſdiction 
in matters of Equity, the Commons have 
great reaſon to be jealous, becauſe there 
all Facts as well as Law and Equity 
come to be try*d and judg'd by the Lords 
alone. 
SIR, I ſay when all Facts were try'd, 
and moſt of the Officers of Government 
were choſen by the Freeholders of the 
County, the Commons were ſomewhat 

be than now they are; when they 
had the Election of the Sheriffs of the 
Countys; when they had the Election of 
what they call'd the Conſer vators of the 
Peace, Officers that were the ſame with 
our now Juſtices of the Peace, with this 
difference only, thoſe the Commons made, 
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theſe the Crown makes. The Commons 
had a great Power when they were to 
elect their Captains that led them out 
to War, which heretofore they did, and 
had a right to do, till it was taken away 
from them by the Act that ſettles the 
Militia, tho I own it was diſus'd ma- 
ny years before, The making of She- 
riffs is now plac'd in the Crown, we 
have nothing left now but Matters of 
Trials in particular Caſes, and even that 
is ſo far crampt that the Jury is return'd 
by an Officer that the Crown puts upon 
the County. | 
BUT yet I am not for carrying 
things further than we have a right to 
do; Tam for keeping what we have, 
and for that reaſon I am not for encroach- 
ing upon the allow'd Juriſdiction of the 
Houſe of Lords; we have always allow'd 
them a right to hold Plea of Writs of 
Error. The Parliament in H. 4zh's time 
did declare the right of Judicatureto be in 
the Houſe of Peers; and I never found 
any Inconvenience in it, if the Peers ke 
only to matters of Law, and left the 
Facts to be try*d by the Commons; nor 
did I ever know that Right of the Lords 
queſtion d till now. | 


A 
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A GREAT deal hath been ſaid for 


and againſt the Right of bringing this 


Action; I do not think that that is now 


the Queſtion: The Queſtion is, Whether 
a Judgment being given in the King's- 


Bench, a Writ of Error does not lie in 


the Houſe of Lords? But whether the 
Lords did right in giving that Judgment 


they have now given in the Caſe before 
you, that is another thing. I ſpeak to 
the right of holding Plea of this parti- 


"cular Writ of Error; nobody hath de- 
_-ny'd but that they have a Right to hold 


Plea of a Writ of Error in geperal upon 
a Judgment given in Weſtminſter-Hull ; 


but ſay they, the Lords ought not to 


have done it in this particular Caſe; 


and ſeveral Reaſons have been given for , 


IC." ' 
FIRST, here is the Privilege of the 
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Houſe of Commons in queſtion in the 


_ Caſe: That hath been argu'd and in- 


ſiſted on, but I confeſs that Argument 


does not influence me. The Lords have 


held. Plea of a Writ of Error, in which 


the Privilege of the Commons hath been 


ia queſtion; and the Lords have done 


Tight to the Commons in it, particularly 


in that matter of the Parliament of 1640. 
when ſome were ſuppos'd to have done 


irregular things in the Houſe of Com- 


mons, 
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mons, and were proſecuted for it by In- 
formation in the King's. Bench, and were 
fin'd in K. Ch. 1% 's time, whereupon a 


Writ of Error was brought in the Houſe 
of Lords, and that Judgment revers'd in 


the time of K. Ch. ad. There the Lords 


did right to the Commons in the matter 
of Privileges of the Commons, for it 
was for laying hands upon the Speaker 
in this Houſe; and I thiok every body 
commended what was done in that mat- 
ter by the Houſe of Lords, and nobody 


ever ſaid but that they had a right ſo to 
do. oy things are not to be come at 


otherwiſe than by a Writ of Error in the 
Houſe of Lords; and I believe if you 
look a little back, there have been Judg- 
ments given in Weſtminſter-Hall not only 
in matters of but againſt the Privilege 


. of the Commons; and theſe Judgments 


ſtand unrevers'd, tho I think they are fit to 
be revers'd, and I know no other me- 
thod to do it but by Writ of Error in the 
Houſe of Lords. I think there is one 
Judgment upon an Information againſt 


the Speaker for licenſing Papers to be 


printed, which he did by Order of the 
Houſe. 


THERE is another Inſtance of a 
Perſon taken into Cuſtody by Order of 
this Houſe, it was * Caſe of Mr. Top- 


ham, 
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ham, Serjeant of this Houſe : The Party 
brought his Ad ion, the Ser jeant pleaded 
his Warrant, that it was done by Order 
of the Houſe of Commons, and Judg- 
ment was given againſt him, and this 
Judgment ſtands unrevers'd. 

NOW what method have you to re- 
verſe theſe Judgments but by Writ. of 
Error? If you think to do it by a Bill 
in this Houſe, that muſt likewiſe paſs the 
Houſe of Lords, and ſo will be the ſame 
thing as a Writ of Error, \ 

ANOTHER thing is ſaid, that 
this Perſon was not damnify'd; or if he 
was, there are ſuch a number of Perſons 
who were then likewiſe damnify'd that 
may bring their Actions, that nobody 
will execute ſuch an Office. I think that 
Argument ought not to prevail, for at 
that rate you will allow the Officer not 
only to be a Judg, but the ſupreme 
Judg, and the Partys damnify'd ſhall be 
without Relief; he may do what he 
pleaſes, and he ſhall never be queſtion'd 
afterwards fave in this Houſe, which 
I will conlider by and by. Tis agreed 
you may puniſh an Officer that mil- 
behaves himſelf in matters of Elections, 
and that is practis'd now very much; 
but at the ſame time you puniſh the 
Officer, the Perſon damnify'd hath no 


Satiſ- 
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Satisfaction, tho our Law allows Satiſ- 
faction in Caſes where he that did the 
Wrong ſhall not be puniſhed, and allows 
Satisfaction in all Caſes where a Perſon 
is puniſhable if another hath receiv'd a 
particular Damage. 

A MAN is liable to be fin'd to the 
King or Queen, that is a Puniſhment ; 
but if he pays ſo much to the Party dam- 
nify'd, that is Satisfaction. If a Man's 
Horſe breaks into another's Ground, he 
{hall not be puniſh'd, but the Perſon 
damnify'd ſhall have Satisfaction: But in 
this Caſe you allow the Officer ſhall be 
puniſh'd, but you will not allow the 
Man injur'd any Satisfaction for the Da- 

mage he has receiv'd, which cannot be 
ſupported by Reaſon, or by the Autho- 
rity of any particular Caſe. 
IN all Cafes I take it to be true, 
where a Man is puniſh'd for doing ano- 
ther Damage, the Perſon damnify d ſhall 
have Satisfaction. But that Rule does 
not hold true in the contrary. 

I T is faid there are a great many 
Perſons concern'd, and if you give every 
one an Action there will be no end of theſe 
Actions, and therefore none ſhall have 
an Action. This is a ſtrange Argument: 
If a Man injures one or two Perſons, each 
ſhall have an Action for their reſpective 
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Damages, but if he injures-an hundred 
none of them ſhall have an Action; as 
if when a Man is moderately injurious 
he ſhall make Satisfaction, but if he 
is extravagantly injurious he ſhall be ſcot- 
free, and make Satisfaction to none. This 
reſts to be made good either by Reaſon 
or Authority, which hitherto hath not 
been done. The Caſe cited I own is 
true, but you muſt 'take it with this 
difference ; if any thing is done which - 
might have been of damage to a hun- 
dred People, but was of damage to none, 
none ſhall bring their Action, tho the 
Criminal ſhall be puniſh'd ; but where 
there is particular Damage done to any 
Perſon, an Action will lie for the Damni- 
fication of that Perſon, If a Man digs 
a Pit, any Man may fall into it, and no 
Perſon ſhall bring an Action for that; 
but if any Perſon doth fall into it, and 
hath particular damage by it, he ſnall bring 
an Action and have Satisfaction. And 
with Submiſſion, that Argument will not 
hold, that becauſe a Perſon may be ruin'd 
if he be oblig'd to make Satisfaction for 
the Wrong he hath done, therefore he 
ſhall not make Satisfaction to any par- 
ticular Perſon he hath damnified. | 
IT hath been ſaid, admitting it to be 
ſo that the Party ought to have Satiſ- 
| faction, 
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faction, yet he ought to take his Remedy 
in a proper Court; as if a Legacy was 
given, an Action would not lie in the 
Queen's-Beench for it, which is true. But 
it would have been well it that Gentle- 
man had told us which was the proper 
Court to give Satisfaction for the Wron 
ſuppos'd to be done in this Caſe. If the 

ueen's-Bench be not the proper Court, 
what Court is? *Tis ſaid the Houſe of 
Commons is a Court, I was always of 
opinion it was ſo : *Tis a Court of Judi- 
cature, my Lord Coke ſays, and a Court 
of Record. I wonder, when all this is 
allow?d, it ſhould be ſaid this Court hath 


not a Power to adminiſter an Oath to a 
Witneſs, I think that was never deny'd 
to any other Court whatſoever. Every 
Court of Record has power to adminiſter 
an Oath; but tho this be a Court of 
Record this can't, hath not that power. 
It would have been very well if thoſe 
who are againſt this Action could ſhew 
us that this is a Court that can give Satiſ- 
faction ; ſome Courts can puniſh but can't 
give Satisfaction, whereof I think this 
one; Satisfaction was never given here 
that I know of, Was it ever? or pre- 
tended to be had here? In the firſt 
Inſtance. *tis true, this Houſe hath pu- 
nijh'd, and by ſuch Puniſhment com- 
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pelPd the Delinquent to make Satisfaction 
to a Perſon by increaſing or remitting 
ſuch Puniſhment; but that is not the 
Caſe before us. | 

IT hath been ſaid, there has been no 
Inſtance of this kind of Action brought, 
and that the Court of Queen's-Bench 
have declar'd they have nothing to do 
with the buſineſs of Elections, for that the 
Right of Elections ought to be determin'd 
here; and for that purpoſe the Declara- 
tion of the Lord Chief Juſtice Hale in the 
Caſe of Barnardiſton and Soames has been 
cited. I muſt confeſs I can't but won- 
der at that Caſe: We did lately think 
that the Judgment given in the King's- 
Bench in that Caſe was rightly given, 
and afterwards when it was revers'd Peo- 
ple were aſtoniſt?d at the reaſon of it, 
and more when that Judgment of Rever- 
ſal came to be affirm'd in the Houſe of 
Lords. Nobody hath ever ſaid why that 
Judgment was revers'd ;- I do not ſee but 
on the ſame reaſon ſeveral Judgments 
within theſe few years, nay even in this 
Reign, may be revers'd likewiſe, For 
the Court of King's-Bench in that Caſe 
did not pretend to a Judicature of deter- 
mining the Right of Elections, the mat- 
ter in that Caſe had been determin'd be- 
fore in this Houſe; but they only gave 


Damages 


a „ 
Damages for the Wrong ſuſtain'd, that 
was all the Court did in that Caſe, 
and yet that Judgment was revers'd, I 
believe there hath been ſome Judgment 
given by this Houſe within theſe twelve 
Months, that where the Houſe hath de- 
termin'd the Right of Election, the 
Party griev'd ſhall be allow'd to main- 
tain an Action at Law for his Damnifi- 
Cation, - | 
BUT I take it that there is a diffe- 
rence between the Caſe of Barnardiſton 
and Soame and this preſent Caſe. Time 
was when it was doubted, where a Man 
that was elected and the Officer refus'd 
to return him, whether the Perſon elect- 
ed was damnify'd or not. Tis very 
certain heretofore Perſons were not ſo 
ambitious of ſitting in this Houſe as now 
they are; and ſome Perſons purchas'd 
Charters of Exemption, to be excus'd 
ſitting in this Houſe: And fo it had 
been practis'd in the Houſe of Lords. 
The Act that hath been mention'd before 
expreſly commands, that the Perſon cho- 
ſen ſhall come and be preſent in Parlia- 
ment. And afterwards there was a Pe- 
nalty put upon ſuch as were choſen if 
they did not appear here; to which ano- 
ther Puniſhment was added, which was, 
The Perſon elected, if he did not come 
E 4 hither, 


6 
hither, he ſhould loſe his Wages. It was 
not reckon d a Damage that any Perſon 
was not return'd a Burgeſs to fit here, but 
a K indneſs; but that did not hold fo in 
the Caſe of an Elector. Every body 
3 __ as the Electors had a Right to 

chooſe, ſo there was no Statute to com- 
pel them ſo to do; but they look'd upon 
it not only as their Right but their In- 
tereſt to be preſent at the Elections: 
and none can ſay but tis a Man's Intereſt 
to make choice of ſuch a Perſon to ſerve 
in Parliament, who hath the power over 
his Eſtate, and Life too for ought I know, 
as he could truſt. No body ever doubted 
that a Perſon who had a Right to vote 
had an Intereſt, and might be damnified 
if his Vote was refus'd. So that none of 
the Caſes that have been pur of the Right 
of the Perſon elected to ſerve in Parlia- 
ment as Knight of the Shire or as Bur- 
geſs, come up to the Caſe in queſtion. 

I WOULD ſay one thing as to the 
Damnification of the Perſons elected; 
there is a late Act that gives double Da- 
mages where the Return 1s contrary to 
the laſt Determination. Now I do take 
it, that Act ſuppoſes that a Man might 
have been damnify'd before; and if he 
was damnify'd before, he was ſo by the 
Common Law, for no Statute Law eher 
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him any Damages: Tis true, that Sta- 
tute gives double Damages, but ſtill that 
Statute ſuppoſes there was a Damage be- 
fore, and builds upon that Foundation; 
ſo that with Submiſſion that very Statute 
runs againſt all the Caſes that have been 
put as to the Perſons elected. 

T IS faid, At this rate the Lords may 
come to vote in Elections. I am of opi- 
nion the Lords have no Right to vote in 
Elections for a Knight of a Shire or a 
Burgeſs; and the reaſon I go upon is 
this, Every Perſon who had a Right to 
vote ought to have contributed to the 
Expences of him that was elected. If 
he was a Freeholder he was an EleQor 
for the County, if a Burgeſs for the Bo- 
rough ; and the Expences of the Knight 
of the Shire were to be levy'd of all the 
Freeholders, and the Expences of the 
Burgeſſes upon all that were reſient in the 
Borough. But the Lords were excuſed of 
that Charge, they were not to be Con- 
tributors to the Expences of a Knight of 
the Shire or Burgeſs, becauſe they were of 
another Houſe, There was a Law made 
which ſays, that for Lands purchaſed by 
any Lords, ſuch Lands ſhould continue 
chargeable to the Expences of Knights 
of the Shire, as they were before ſuch 
Purchaſe; ſo that it's plain before that 
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Act, the Lands the Lords were ſeiz d of 
or purchas d, were excus'd of that 
Charge. 

BUT, Sir, I think this matter is not 
tothe Caſe in queſtion : This is nothing 
but a collateral Action for a Damnifica- 
tion, whereof the Conſequence is not 
much, not above five pounds, tho I ac- 
knowledg the ſmallneſs of the Sum does 
not influence this Caſe. Nor is the 
Queſtion, Whether the Lords have done 
Right or not in reverſing the Judgment 
given in the Queen's Bench. Haumanum 
eſt errare, If they have a Juriſdiction, 
we can't juſtly complain; tho I am of 
Opinion they have done Right, I think 
the Plaintiff in this Caſe was damnify'd, 
and I think the Court of Queen's Bench 
ought to have given Judgment againſt 
thoſe who did him the Injury for the 
Damage he ſuſtain'd; and I think the 
Lords have done Right in reverſing that 
Judgment, and in giving ſuch Judgment 
as the Court of Queen's Bench ought to 
have given, Por bo 


Sir EDwarRD SEYMOUR, *Tis 
enough for me that we have the Law on 
our ſide, and we are very much oblig'd 
to the Pains and Underſtanding of thoſe 
learned Gentlemen that open'd this De- 

| | bate, 
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bate, in preſenting us with a true ſtate 
of our Diſeaſe ; it only remains now for 


your Prudence to apply a Remedy. And 


I cannot but take notice, that this is an 
Action without any Precedent to warrant 
this Proceeding ; and 1 believe it might 
have remain*'d fo ſtill (for I don't think 
there was Virtue enough in the Cobler of 
Ailesbury, nor had he Purſe enough) if a 
Lord had not acted that part. 

FOR my part, Sir, I do not think 
this to be the ſingle Inſtance of the Houſe 
of Lords we have reaſon to complain of. 
I think in a great meaſure, by their Pro- 
ceedings they ſeem to hold forth, That 
the Axis laid to the Root, and that they 


have a Diſlike of this Houſe of Commons, | 


and endeavour to get rid of them. I 
ſhall not inſtance in Particulars, but I 
hope there is one you will not let go 
without applying ſome Remedy to, and 
that is, that noble Repreſentation in 
which they have vilify'd you to the 
higheſt degree, and lay all the Miſchiefs 
of the laſt Reign and this at your Door. 
I could ſhew you there is nothing in it 
but ſtuff, populum fallere ; and we ſee the 
Conſequence of it, and what Pains and 
Endeavours they have taken to diſperſe it 
all over the World, to make Impreſſions 
upon the People, But that which I would 


have 
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have ſome reſort to, is this, That theſe 
worthy Perſons that have ſpoke before, 
tho they have truly repreſented the ſtate 
of our Condition, yet they have been 
very tender of applying a Remedy. 

IT does, I think, conſiſt of two 
Parts ; one is what relates to the inferior 
Courts, the other to the Judgment of the 
Houſe of Lords upon this Writ of Er- 
ror. Now that there is a Right to bring 
a Writ of Error, the Learned admit ; 
but I would take away the Foundation, 
and make this Declaration : | 
THAT no inferior Court below 
| ſhould preſume to intermeddle with the 
Elections of the Houſe of Commons; 
and I am ſure then there will be no foun- 
dation for a Writ of Error. In the next 
ſtep, with relation to the Judgment 
given in the Houſe of Lords; 'tis true, 
the Lords make a great Complaint, That 
in matters of Parliament we have ad- 
dreſs'd, without adviſing and conſulting 
with them, I will not ſay how far tis 
juſtify'd by their Proceedings; I need 
not remind you of the Addreſs they made 
without you, when you addreſs'd againſt 
my Lord of Worceſter ; before you had 
preſented your Addreſs, they preſented 
a Counter-Addreſs to yours. But I take 
the diſtinction to be here, tis one thing 
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in matters of State, and another thing 
when the matter depends between, the 
two Houſes : Where ?*tis a matter of 
State, with relation to the Queen's Pre- 
rogative being violated and invaded, as 
you are her great Council, you are to 
adviſe the Queen in that matter, and not 
let any thing of that kind paſs upon her. 
BUT howſoever I would go the re- 


gular way, by condemning this Judg- 


ment, in relation to the Houſe of Lords; 
and after you have made that Condemna- 
tion, I would apply to the Houſe of 
Lords, to ſee if they would recede from 
this Judgment of - theirs. But I am 
afraid Arguments or Debates will help 
your Caſe but little, you muſt have re- 
courſe to Remedies that are in your own 
Power. We ſee what they did upon the 


laſt Occaſion when they thought their 


Privileges were concern'd ; they adjourn'd, 
and all to prepare the way to make the 
World believe they were injur'd, and 
prepare them for their Proceedings after- 
wards. | 
And I fay this is not a thing that falls 
out by chance, but carry'd on by all 
their Power, to repreſent you as inconſi- 
derable, and to make you uſeful for no- 
thing but giving Mony, and then to ſend 
you home into the Country: But if you 
0 


8 
do not keep the Power in your own 
hands, you will be without Remedy. I 
conclude with what I mention'd in rela- 
tion tothe Courts below, to declare that 
they have no Power to intermeddle in 
matters of our Elections. 


Max. or HARTING TON. 
I ſhall not pretend ro follow that ho- 
nourable Gentleman near the Bar in. 
all the ſteps he hath made, tho- I think 
I may be as regular as he. I think he 
hath only ſhew'd, That there is not ſo 
much reaſon in this Caſe to find fault 
with the Lords, but it is neceſſary to find 
fault with them one way or another. 

I THINK this is a matter of great 
Conſequence, and as long as ſit here, 
and as long as I live, I ſhall be as tender 
of the Privileges of this Houſe as any 
body. I think *tis upon the due ballance 
of both Houſes that the Safety of the 
Whole does conſiſt; and I muſt confeſs, 
I think the Liberty of a Cobler ought to 
be as much regarded as of any body elſe ; 
that is the Happineſs of our Conſtitu- 
tion. 

I THINK it was very well ob- 
ſerv*d by an experienc'd Member, That 
this Writ came very regularly before the 
Lords; If ſo, then I think the Queſtion 

is 
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is between us and the Perſons that elec- 
ted us: and I think, tho Gentlemen 
would not formerly allow of any dif- 


tinction between the Privileges of the 


Houſe, and thoſe of the People of Eng- 
land; yet they muſt allow itnow, or they 
can't complain that this Action is any 

prejudice to this Houſe, For when a 


Perſon offers his Vote at an Election, and 


is not admitted to give it, and upon ſuch 
reſuſal brings his Action in the Courts in 
Weſtminſter-Hall (which I take to be the 
preſent Caſe) if giving Judgment upon 
it be contrary to the Privileges of this 


— Houſe, then ' tis pretty plain, that our 


Privileges do interfere with the Rights of 
the People that elected us. 

I SHALL plainly give you my O- 
pinion in this Caſe: I can't think this 
Action to be a breach of the Privilege of 
this Houſe ; for, Sir, the Party griev'd 
can be no way reliev'd, but by applying 
to the Law, and I think the learned Gen- 
tleman below is out in all his Inſtances ; 
for he hath given an account of People 
injur'd applying to you, but they were 
Candidates, and certainly that was their 
proper Remedy ; but in the Caſe of an 
Elector, I don't ſee he can have ſatisfac- 
tion by apply ing to you. 
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GENTLEMEN talk-of the Law 
of Parliament, I can't fee how that can 
give any interruption to the Law of the 
Land, that it ſhall not do Right to the 
Party griev'd: How; ſhall a Man injur'd 
in the manner I haveimention'd, receive 
Satisfaction by. applying to the Parlia- 
ment? Tis true, the Officer offend; 
may be puniſh'd, but the Party anjur? 


can't receive that Satisfaction he would 


in the Courts below, by giving him his 

J THINK this is a matterof great 
Conſideration, and it is neceſſary! to 
conſider well of it, and not to deter- 
mine raſhly. I thick it may be of 
uſe to us, ſince there are Judges who 


have been of Opinion, That the Sub- 


ject ought not to have his Remedy in 


this Caf.” A Judg that will out of fear 


or any regard to one Houſe, do contra- 
ry to his Oath, I believe at another time 


will be influencd by the other: I 
think ?tis the Duty of a Judg to act ac- 


cording to Law, and not be afraid of 
either. 1 n 71 5 eins F | 


Mr.Lo WNDE s. Fir, There is no 
doubt but all the Judges (as hath been 
ſaid) and every body elſe are oblig'd to 

e be- 


Ck 
behave themſelves cu to the Laws 


of the Land: But the Queſtion is, What 
is the Law of England in this Caſe? If 
the Houſe of Commons has an original 
Right to determine all matters concern- 
ing Elections of their own Members (as 
it hath been always underſtood to have) 
and if we have a power to puniſh Offi- 
cers for making falſe Returns, or any 0- 
ther Misfeazances committed by the re- 
turning Officers; then it will not be ne- 
ceſſary that the Judges in Weſtminſter 
Hal ſhould have any Juriſdiction at all in 
the matter now in queſtion; and if they 
have none, then by conſequence the 
Lords will have as little by Writ of Er- 


ror. 
1 DO confeſs, Sir, when I firſt heard 
of this Caſe, it gave me ſome apprehen - 


ſion that it might be of fatal Conſequence 
(by reaſon of the Novelty of it) to your 


- Privileges, which are indeed the Privi- 


leges of the Commonalty of England 
which we repreſent: But ſince I have 
thought of it from time to time, and it 
hath been better open'd by the learned 
Gentlemen that have ſpoke in this De- 
bate, I conceive our coming to ſome Re- 
ſolutions declaratory of our Right in this 
Affair, may 2 the Liberties — 
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this Houſe, - and of all the Commons of 
England, who have entruſted us with the 
preſervation of their Rights. 

_ TI THINK the learned Gentleman 

over- the- way took his ground too nar- 
row; I might yield him this point, That 
where there is a Writ of Error brought 
from a Judgment in Weſtminſter-- Hall in 
Caſes where a Writ of Error lies, and 
where that Court and the Houſe of Lords 
have a Juriſdiction, there the Houſe of 
Lords are at liberty to give what Judg- 
ment they pleaſe : But I have read, the 
Houle of Lords is not an unlimited Juriſ- 
diction, but is bounded as well as the 
Courts of Weſtminſter. Hall by the Law 
of England. I ſpeak it with the greateſt 
Reverence, that the Regal, Power (which 
is the moſt Supreme in England) is ob- 
lig'd to the obſervance of the Laws; 
and it would be abſurd at the ſame time 
to ſay, That any part of the Parliamen- 
tary Conſtitution is not limited by the 
known Laws of the Land, or the Laws 
and Cuſtomsof Parliament; and I doubt 
not butit will appear, a Writ of Error 
doth not lie, and never did lie before the 
Lords in ſuch a Caſe : And ſo it comes 
at laſt to this point, What is the Law of 


England 
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England in this Caſe? And I will tell you 
my thoughts of it. 

I HAVE read, and learn'd, and 
believe 'tis true, That matters of Parlia- 
ment are to be determin'd by the Laws 
and Cuſtoms of Parliament ; and I be- 
lieve there is as good Authority for it, as 
there is for Writs of Error, or any thing 
elſe; and that this Law and Cuſtom of 
Parliament is a principal part of the Law 
of England, and to be learn'd by Expe- 
rience and Precedents, and I reckon that 
we muſt come to them at laſt, Now, 
Sir, let us ſee what Experience or Prece- 


dents we have to found this Juriſdiction of 
the Houſe of Commons upon, for examin- 
ing and determining matters concerning 
their own Elections. Tis true, we have 
no Journals extant before E. 6's time: 
And there is a Book they call Seymour, 1 


think *tis a Book of no great Authority; 
and if it be, there is but a ſmall matter 
in it. I have read it over carefully my 


ſelf more than once, and find only Titles 
Wot Bills depending, and when they were 
read; and all I learn'd from it, was, that 
ſometimes Bills in thoſe days were read 


our times. And, Sir, there is as little 


Wconcerning Elections in Queen Mary's | 
Reign; bnt in the beginning of Queen 
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Elizabeth, you have the matters of Elec- 
tions plainly ſet down, and ſo they haye 
been ever ſince. And from that time to 
this it hath been a ſtanding Rule in the 
Houſe of Commons in the beginning of 
every Parliament, and (as I take 10 of 
every Seſſion, to appoint a Committee to 
examine all matters concerning Elections. 
Now if the Right of Electors is not a 
matter concerning the Election, then I 
own my ſelf under a miſtake : But if 
that be a material part, and comprehend- 
ed within the general Words ; and if 
thoſe Committees have from time to time 
proceeded to examine the Right of Elec- 
tors, and this Houſe hath proceeded from 
time to time to give Judgment in ſuch 
Caſes, ſometimes according to general 
Qualifications ſettled and adjuſted in the 
Houſe, and very frequently upon examin- 
ing and conſidering the Rights of parti- 
cular Voters, then I think we have as 
good Authority for the Juriſdiction of 
this Houſe in the matter of theſe Elec- 
tions, as can be had for any thing what- 
ſoever. 1 
I DO ſay in this Caſe, we ought to 
take our Ground and Foundation upon 
the Right which the Commons of Exg- 
land have, and ever had, by the Lo” 
all 
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1 
and Cuſtoms of Parliament, to be ex- 


ercis'd by the Repreſentatives of their 
own — which Right is grounded 


upon manifold Precedents and conſtant 
Uſage. For if we have a Power to 
hear and determine the Right of the E- 
lectors, and to puniſh Officers for abridg- 
ing them of their Right, and give Sa- 
tisfaQtion to the Party, all which moſt 
evidently appears not only in your Jour- 
nals, but by a continu*d and uninterrupted 
Practice, time out of mind; then I 
think we need look no further. 

I DO fay, that from time to time 
there has been never a Seſſion of Parlia- 
ment but this Power has been exercis'd; 
and in your Committees they have often 
come to Reſolutions to determine the 
Right of all Electors, and frequently of 
particular Electors; and for that purpoſe 
only they have examin'd, whether Per- 
ſons had Burgage, Tenures, or have paid 
Scot and Lot, or have been Freemen, and 
other Circumſtances neceſſary for the In- 
formation of the Committees; and as 
matters have appear*d, they have judg'd 
them qualify'd or unqualify'd: And 


4 | where the Votes of Perſons having Right 


have been offer'd, tho refus'd at the E- 
lection, the Committees have uſually al- 
1 low d 
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low'd thoſe Votes as if they had been 
given, and upon their Determination the 
Houſe have agreed with the Committee 
very frequently, and ſometimes have diſ- 
agreed with the Committee, as the me- 
rits of the Cauſe have appear'd to the 
Houſe. So that nothing is plainer, than 
that the Houſe of Commons have from 
time to time exercis'd this Juriſdiction in 
all the parts of it; and ſometimes Elec- 
tions have been try'd at the Bar, and de- 
termin'd by the Houſe upon ſuch Trial. 

THEN how comes this Action to 
be brought in Weſtminſter Hall? I have 
conſider'd that point, and take nothing 
to be plainer than this, That Weſtminſter 
Hall never had a power to meddle with 
Elections, but where by ſome ſpecial Act 
of Parliament you have given them 
Power, TI know that there are ſome O- 
pinions, that Elections have been try'd 
in Chancery, and in the Houſe of Lords: 
But I can't find any thing of that Nature 
ever ſettled, tho ſome. Attempts have 
formerly been madethat way. I know 
that Witneſſes have been carry'd up 
ſometimes to the Houſe of Lords Bar to 
be ſworn, but the Trial of Elections, 
and of the Right of the Electors, hath 
always been inthe Houſe of Commons ; ſo 
5. that 
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that here would be no defect of Power or 
Juſtice, if no body elſe meddled in this 
matter. | 5 

THEN conſider what Acts have al- 
ter'd this Original Right: I think there 
are two that are moſt material to be con- 
ſider d; one is that of 23 of H. 6. cap. 
15. What is the Importance of that? It 
takes notice that convenient remedy - for 
the Party griev'd was not ordain'd in the 
former Statutes againſt Sheriffs, Mayors 
and Bailiffs offending ; whereby one 
would infer, that the Parliament in thoſe 
days did not think or know any thing of 
the Remedy now endeavour'd to be ſet 
up in Weſtminſter Hall and the Houſe of 
Lords. And this Statute provides, that if 
any Sheriffs do contrary to the Statutes 
about Elections, he ſhall incur the penalty 
of the former Stamtes, viz. one hun- 
dred pounds to the King and a year's 


| Impriſonment, and ſhall forfeit a hun- 


dred pounds more: To whom? To the 
Party that ought to have been return'd, 
and if he do not ſue, there is an Action 


given for the ſame to any body elſe : And 
Mayor or Bailiff for a falſe or undue 


Return, is to forfeit to the King forty 
pounds, and forty pounds to the Party 
that ſhould be return'd ; and if he do not 


. F 4 ſue, 


without being liable to multiplicity of 


(72) 
ſue, then a popular Action is given for 
the laſt penalty: So it is plain by this Sta- 
tute, no Action is given to the Voter 
who had his Remedy in the Houſe of 
Commons. Your Anceſtors were ſo 
careful of your Liberties, that they never 
truſted their Elections to all Perſons; ſuch 
as held in Villenage, all cuſtomary Te- 
nants who held at the Will of their Lords, 
and might be influenc'd by them, and 
(as I take it) Tenants by Eſcuage, till 
Eſcuage was reduc'd to certainty, were 
excluded, and afterwards all Freehol- 
ders under forty Shillings a year: and 
when the Officers were by Law to ad- 
mit ſome Votes, and reject others, they 
were to uſe the beſt of their Judgments, 


Actions (unleſs in the Caſes I have men- 
tion'd) but for their Defaults were al- 
ways reſponſible to the Houſe of Com- 

mons, | 
LET us conſider then the Statute in 
King William's time, I think *tis in the 
ſeventh year of his Reign : there the Sta- 
tute takes notice of the Injury done to 
Gentlemen by double and falſe Returns, 
and thereby a double Return is made a 
falſe Return; and by that Statute tis 
provided, That if any returning Officer 
| return 
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return contrary tothe laſt Determination 
of the Houſe of Commons of the Right 
of Election, ſuch Return is thereby ad- 
judg'd to be a falſe Return and void. 
THIS Statute of the ſeventh of 
King William admits the very Determina- 
tion of the Right of Election to be in 
the Houſe of Commons; it does not ſay 


the Determination of the Election, but 


of the Right of Election. I will endea- 
vour to avoid repetition. 

B U T how does this matter ſtand by 
the Law and Cuſtom of Parliament, 
which isa moſt material part of the Law 
of England:? The Houſe of Commons 
have Ig in theſe matters of 
their Elections, but by one or two Sta- 
tutes the Houſe of Commons have given 
power in one or two Caſes to proceed in 


W the manner therein ꝓreſcrib d; but none 


of the Caſes allow'd by thoſe Statutes, 
are like the Caſe of this Man at Ailesbu- 
2 for he is not a Perſon who has ſuf- 
er'd becauſe he was not duly return'd, 
nor the Perſon mention'd in 7“ Willielmi, 
nor is his Action founded upon any Sta- 
tute; ſo that this Caſe is leſt out of the 


W Statutes, and it muſt be determin' d ac- 


cording to the Law and Cuſtom of Par- 
lament, 


AS 
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AS to the Caſe of Mr, Nevill, it ne- 
ver came to be determin'd' in Parliament: 
We read it was put off to the Parliament 
becauſe of the great weight of it; and 
the Judges were of Opinion, That it 
was a Matter too high for them. And 
in the Caſe of Mr. O»/ow, where the 
Caſe of Mr. Nevilkwas cited, they po- 
ſitively ſaid, It was a Matter of too great 
preſumption for the Judges to meddle 
with it. | | 

THEN how comes it to paſs, If 
this Ad ion might have been brought at 
Common Law; I ſay, how comes it to 
paſs that this Action was never brought 
before? Certainly that is an Argument it 
never lay, for there muſt have been oc- 
caſion for ſuch an Action, if the Common 
Law would have maintain'd it. But the 
Judges, who knew beſt the Grounds and 
Reaſons for this pretended Action, have 
refus'd medling in this Matter, becauſe 
it concern'd the Parliament, and the Par- 
liament had not entruſted them with 


it. 

AS to the Caſe of Barnardiſton and 
Soame firſt adjudg'd in the King's Bench, 
the Reaſon was becauſe it had been ad- 
judg'd in Parliament; for Sir Samuel Bar- 
vardiſton had a majority by near a hun- 

| dred, 
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dred, and the Houſe of Commons had 
try'd the Cauſe, and gave him his Right 
of Seſſion in this Houſe; ſo that one 
would have thought that he had liberty 
to have gone into Meſtminſter Hall. But 
afterwards this Judgment was revers'd in 
the Exchequer ; and Judg Elis in his 
Argument, which is ſet down in Pol- 
lexfen's Reports, fays plainly, That the 
Right of determining Elections belongs 
to the Houſe of Commons, and the 
Houſe of Commons have determin'd it 
for Sir Samuel BarnardiFton, and for that 
reaſon you ought to affirm this Judg- 
ment. 6: 
THIS Matter was brought preſent- 
ly after the Revolution into the Houſe of 
Lords; and when it came there, all but 
five or ſix Lords were for affirming the 
Reverſal, Now, Sir, by reading the 
Reaſons of theſe five or fix Lords that 
diſſented, we may eaſily infer what were 
the Reaſonsthat induc'd the whole Houſe 
to affirm the Reverſal. Two Reaſons 
were given: Firſt, ſaid they, becauſe o- 
therwiſe there will be a Defect of ſuſ- 
tice. One may infer, if theſe five or 
ſx Lords were of Opinion that there 
would be a Defect of Juſtice, all —_ 
| 5 n 0000 
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ther Lords were of Opinion there would 
be no Defect of Juſtice, The five or fix 
Lords that diſſented, ſaid, That the 
Plaintiff ought to have this Action by the 
Common Law. Certainly if the other 
Lords had been of this Opinion, they 
would have maintain'd the Action; but 
they concluded no ſuch Action did lie, 
becauſe no ſuch Action was given by the 
Common Law. | 
I TAKE this matter to be of infi- 
nite moment, and I think there is no De- 
ou or State in this Realm, but what is 
und by the known Laws of the Land; 
and if the Lords in Parliament and the 
Judges are limited by the Laws of the 
Land, ſo that they have no Juriſdiction 
in this Caſe, then I do not ſee how a 
Writ of Error can give them Jurifdic- 
tion. | | 
SIR, I appeal to you, and all the 
Gentlemen here, Whether what hath 
been ſaid on one {ide hath been at all an- 
ſwer'd by the other: If an Action of 
Scandalum Magnatum ſhould be brought 
againſt a Member for what he has ſaid in 
this Houſe, no doubt but that Member 
would plead the Privilege of this Houſe, 
and tis to be hop'd the Judges would al- 
lowit, and put the Plaintiff ſine die. But 
not- 


(77) 
notwithſtanding, a Writ of Error accor- 
ding to this Doctrine might be brought, 
and the Lords might give Judgment that 
this Action does lie, and then what would 
become of your liberty of Debate? This 
is an Inſtance worthy your Regard. 

IT hath been told you, how the 


Lords have taken notice of the Privileges 


of this Houſe in the Caſe of Holis and 
Elliot, in the latter end of a Book put out 
by Sir Herybortle Grimſton, call'd Croke 
Car. Let that be ſet in its true colours, 
and ſee whether any thing can be drawn 
from that Caſe to fortify the Judgment 
lately given in the Houſe of Lords. 
There was a diſorder in the Houſe of 
Commons, and the Speaker was violent- 
ly forc'd back into the Chair, and ſcan- 
dalous words againſt the King's Pri 
Council and Judges were utter d b 
liot, Hollis, and others, and upon that a 
Proſecution was brought 5 Car. primi 
againſt thoſe particular Gentlemen in 
eſtminſter- Hall, as well for the Words 
ſpoke in the Houſe of Commons as for 
the Force, and Fines were ſet upon them. 
This matter after the Reſtoration of Ch. 2. 
was brought before the Lords at a Con- 
ference, and they took notice of the Pri- 
vileges of this Houſe, not to ſet them a- 


ſide, 
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ſide, but to confirm them; and their 
Lordſhips declar*d the Judgment to be 
illegal, and againſt the Freedom and Pri- 
vilege of Parliament, and deſir'd the 
Lord Holi to bring the Roll before them 
by Writ of Error; and ſo by Agreement 
the Judgment was revers'd, as being a- 
gainſt the freedom of Speech in Parlia- 
ment, allow'd by Strowds Act, which 
their Lordſhips acknowledg'd to be de- 
claratory of the antient and neceſſary 
Rights and Privileges of Parliament. 
Their Lordſhips then would not let any 
matter appcar upon Record to deſtroy 
the Commons Privileges, and I wonder 
how this Precedent comes to be cited to 
juſtify a Proceeding which tends direQ- 
ly to take away your Privileges. 

II WIS H with all my heart the 
Houſe would have appointed fome Per- 
ſons to have ſearched Precedents, and 
Jam ſure they would have found an in- 
finite number to be produc'd to have 
juftify'd the Power of the Houſe in this 
Caſe, how it hath been in their power 
time-out of mind, how they have a power 
to puniſh Officers, and in ſome Inſtances 
they have given Damages. 

I REMEMBER onein my time; 

Mr. Tankred 'caugd a Perſon to be 

| | brought 
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brought hither, and he clear'd himſelf; 
and the Houſe (as I remember ) made 
an Order, That as he was the occaſion 
of the Man's coming up, and had done 
him an Injury, he ſhould make him Re- 
paration, and he was forc'd to do it by 
pay ing him a Sum of Mony. 

NOT that I would go ſo far as to 
fay, That this Houſe is a proper Court 
for impoſing Fines : But if they are not a 
proper Juriſdiction for the buſineſs of 
their own Elections, I think they have no 
Juriſdiction at all. I will not ſay this 
Houſe has a power to fine: I know we 
read ſomething of that in your Journals, 
but I think thoſe Fines came to nothing, 
becauſe there was no Means to eſtreat 
them, or cauſe them to be levy'd ; and io 
that matter has ſlept ever ſince, and I 
hope will for ever. 

BU T not only your Freedom of De- 
bate, but Right of Seſſion in this Houſe 
is concern'd in this Caſe: And if you 
have not a Power to determine matters 
of Elections to this Houſe, I wonder 
how any Author comes to ſay this Houſe 
has any Judicature at all; for if they 
have not a ſuriſdiction to this, they have 


no juriſdiction to any purpoſe whatſo- 
ever, | | 
IF 
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IF this Point be ſettled, That this 
Power belongs to the Houſe of Com- 
mons, the next Conſideration will be 
how to attain it; and in this I hope 
Gentlemen will take ſuch ſteps as are 
proper for them, and for thoſe they re- 
preſent ; for we are ſent here 4d tract an- 
dam, &c. in the name of thoſe we re- 
preſent : and we have but a delegated 
Power, and can't without breach of Truſt 
give up the Rights of the Commonalty. 
For my own part, I have taken an Oath 
to ' preſerve the Privileges of the People 
that choſe me, but without ſuch an Oath 
ſhould be of opinion that I cannot give 
up this Privilege which I am to execute 
on their behalfs; but I will uſe all the 
lawful and juſt methods I can to come at 
it, and I think you may do this without 
interfering with the Houſe of Lords or 
the Judges. There is no doubt bat the 
Judges in Weſtminſter. Hall are bound to 
take notice judicially of your legal Pro- 
ceedings here; and if you come to make 
a Declaration, That the Power of hear- 
“ ing and determining all matters con- 
* cerning Elections does belong to the 
« Houſe of Commons in Parliament 
I doubt not but they will take notice of 
it as becomes them. And give me _ to 
1a), 
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ſay, no body can help bringing this Acti- 
on as this was done ; for a Perſon may 
take out a Writ, and declare upon it, 
and carry it down to Trial without the 
privity or knowledg of any Court; and 


then when the Cauſe is try'd, the other 


fide comes and moves in Arreſt of Judg- 
ment, and the Court gives Sentence, But 
T wiſh the Defendant had demur'd, and 


then that would have put it as a Point of 


Law to the Judges; and if they had de- 
termin'd it judicially for you, I believe ir 
would have gone no further. For it is 


one thing to determine it upon Demurrer, 


and another thing, when the Cauſe has 
been try*d and Damages given, to have 


the Court's Opinion ex poſt facto. i 
_ THE Judges determin'd the Action 


doesnot lie; but as matters ftand now, per- 
haps in the like Cafes there will be brought 
a Writ of Error before the Lords, and they 


will give ſuch a Judgment as they have 


given now for ought I know. I ſhould 
not think it proper to come to any Que- 
ftion now, by which you ſhall determine 
your Right, if you are not fully ſatisfied 


about it; but it ought to be conſider'd 


farther. The Law and Cuſtom of Par- 


| Lament is to be found out by Experience 
and Precedents: 14 if you are ſatisfy'd, 


then 
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then I thiak the proper Queſtion is, 
That by the Law and Cuſtom of Par- 
ce ſiament, the hearing, examining and 
determining all matters concerning E- 
„ lection of Members to ſerve in the 
„ Houſe of Commons, is to be by the 

« {ame Houſe. I think that is to be your 
ſtion, or to that effect. rh 
THE Conſequence will be, If this 
be part of the Law of England, as it 
_ plainly is, you may as well ſtand upon 
that Declaration as upon any new Law to 
be made by Parliament, if you could get 
it: But I believe you have no great rea. 
ſon to expect a new Law in this Caſe to 
pals in the Houſe of Lords, Then what 
would you do? If you ſhould try to get 
a new Law and fail, it will be conftru'd 
that you had not this Power before, but 
endeavour'd to get it, and the Houſe of 
Lords deny'd it you. 11s 
BUT *tis plain and clear you have 
this Power already, and a ſufficient ground 
to ſtand upon, and I doubt not but Weft- 
minſter-Hall will take notice of it, and 
the Houſe of Lords too: If they do not 
(here Mr, Lownds was interrupted by 4 
noiſe made by ſome few of the Members, 
who ſaid, What then? Bat he proceeded ) 
I fay, if they do not, it will be time 
29 0 | enougy 
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enough to confer with them afterwards: 
And pive me leave, I am not afraid to 
ſay, if a private Man, much more the 
Hotfſe of Commons have the Law of 
England on their ſides, let them be under- 
min'd ever ſo much, one way or other 
they will obtain their Right ſooner or 
later. The Rights of the People of Eng- 
land are ſafer in the Hands of their Re- 
preſentatives than any other: if they do 
not like them, they can turn them out 
and chuſe new ones; but they can't do 
ſo in the caſe of the Lords. | 
I BEG pardon for my great pro- 
| lixity; I take it to be of importance to 
avoid all Conteſts with the Houſe of 
Lords, and with Weſtminſter-Hall, and I 
think you may do it by propoſing and 
adjuſting a plain Declaration of your 
Right by the Law and Cuſtom of Par- 
liament. 


x Mr. Sor; GENERAL. After what 
1 hath been ſaid at large concerning the 
| Law in this Caſe, eſpecially ſince it hath - 


receiv*d no Contradiction in any Inſtance 
whatſoever ; I will avoid the Repetition 
of what has been already offer'd, and en- 
deavour to ſhorten your Debate, by bring- 
ing it ſomething towards a Point. 
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I T hath been ſaid, That the ſti- 
on now before you is, Whether Judg- 
ment being given in the Court of Queen's 
Bench, a Writ of Error does not lie in 
the Houſe of Lords to reverſe that Judg- 
ment ? I cannot by any means agree that 
to be the Queſtion. 
BUT that which I take to be the 
proper Queſtion before you is, Whether 
or no it be the ſole Right of the Com- 
mons of England to determine their own 
Elections? If you are of that opinion, 
never let your Diſeaſe grow to ſuch a 
head as to put you upon the neceſſity of 
complaining of a Judgment of the Lords, 
but rather check it in its Infancy. | 
IT may perhaps ſound harſh, That 
a Man ſhall not be admitted to make uſe 
and. have the benefit of the Law ; and 
yet when that Thought is throughly di- 
geſted, I believe no Gentleman in this 
Houſe but will agree, That there may 
be many ſuch Inſtances where you will 
not endure any Suit at Law. I can't give 
ou any better Inſtances, than what have 
en mention'd to you by a learned Gen- 
tleman on the other ſide, who approves 
of this proceeding by Writ of Error; 
the Proſecution againſt Sir William 
Williams for publiſhing a Libel (as it 


Was 


on the form of 2 
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was call'd) by Direction of this Houſe, 

and an Action againſt the Serjeant for 

obey ing your Commands. If ſuch an 

Action ſhould be brought againſt the 

Speaker or Serjeant, ſhould we fit ſtill 

here to ſee what they would do in the 
Courts below; and afterwards wait for 

the Event in the Houſe of Lords by 


Writ of Ertor ? 


'TIS very true, theſe Judgments that 
are mention'd by that Gentleman con- 
tinue ſtill unrevers'd. As to that given 
againſt the Speaker, he mention'd it as a 
Precedent not fit to be follow*d ; indeed 
*tis a reproach 'to the Houſe to mention 
it, ſince no Parliament hath revers'd 


it. As to the other Action againſt the 


Serjeant, he ſays judgment was given 
againſt him, and that ſtands in full force; 
as I remember that Caſe, it went off up- 


BUT nothing of that kind being the 


Queſtion now, I beg leave to ſtate what 


this Action is that is now before us: For 
Gentlemen in the Country who have 
ly met with Actions, proſecuted 
without Cenſure for matters relating to 
Elections, may perhaps be ſurpriz d till 
they come to conſider what the Point is. 
This is not an Action grounded upon any 
9 Statute 
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Statute whatſoever. ?Tis agreed an Acti- 
on may be maintain'd where a Statute 
gives a particular Remedy, but this is an 
Action founded upon the common Law. 
Whatever your Privileges are, if you will 
conſent to an Act of Parliament to make 
other Perſons Judges of thoſe Privileges, 
ſo far as you conſent, if they purſue the 
Power. given them by AQ of Parlia- 
ment, there is no Wrong done you: But 
an Action brought at common Law is 
that which I think interferes with the in- 
herent Right of this Houſe. 

WE have I think attain'd to one 
piece of Knowledg upon this Debate, 
That this was the firſt Action that was 
ever brought of this kind ; and Gentle- 
men will not much wonder why this is 
brought now, when they conſider what 
Endeavours have been us'd to make this 
Houſe contemptible. I believe this may 
be thought the moſt probable method to 

attain that end. R FINS 
.. I WOULD not repeat the Prece- 
dents that haye been quoted, yet I can't 
but take notice of that of Barnardiſton 
and Soame ; Thoſe Arguments that were 
made uſe of for this Judgment in that 
Cale were rejected, and the Judgment of 
the Lords was then directly * 1 
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ſhould be very glad to hear how the 


Lords Judgment of Reverſal in that 
Caſe and in this are reconcilable. The 


Commons at that time would ſcarce 
have ſuffer'd ſuch an Attempt upon their 


Privileges, and I hope we ſhall be as care- 
ful and as zealous to preſerve ours: We 
have as much Power as our Predeceilors, 
we ſhall never ſuffer for want of Power, 
if we do not ſuffer for want of Will to 
exert ĩt. . | 
I EXPECT to hear of the great 
Authority of one learned Judg that dif- 
fer'd from the reſt ; I have the utmoſt 
eſteem for his Judgment, but am forry 
to hear any Inſinuation that thoſe Judges 
who have given their Opinion otherwiſe 
are guilty of a breach of their Oaths. It 
hath been touch'd upon, That whenever 
any Queſtion has been ask'd the Judges 
concerning the Privileges of the Lords, or 
' the Privileges of the Commons, their 


Anſwer is recorded for the Inſtruction of 


all their Succeſſors, and to the Honor of 
both Houſes of Parliament, That it was 
a Matter above their Knowledg: The 
Law of Parliament is above the Judpes of 
the Common Law, and is not to be ſub- 
ject to their Judgment; tis aliens fori. 
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AND, Sir, as I have been inform'd, 
this was the Anſwer given in the Houſe 
of Lords by one of the preſent Judges, 
and by what I have heard it was well 
he eſcap'd their Cenſure; ſhewing too 
much Reſpect to this Houſe gave very 
oreat Offence. 

I BEG Gentlemen to conſider (I 
ſhall not enter into Particulars that 
have been mention'd) Whether any 

thing of this kind would not make 
you deſpicable to the loweſt degree 
in the World, and expoſe Electors to 
ſuch Miſchiefs that none could endure ? 
Upon every Election that comes before 
you, tis impoſſible to judg the Right of 
Election, but by the Right of the Electors. 
If you will endure any Perſon, after you 
have ſaid he has no Right, to go into Weſt 
minſter Halt, and bring an Action in the 
Courts there, a Jury may finda Verdict, 
That the Houſe of Commons are miſ- 
taken, and that this Perſon hath a Right, 
and Judgment ſhall be given accordingly. 
Will not this Proceeding, that very mo- 
ment, ſubmit your Reſolutions to the Ex- 
amination and Cenſure of the inferiour 
Courts? May not they ſay, They vote 
for one another, we have detected them 
all? That they are a parcel of People 

| pack*d 
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pack'd together, and not one of them 
elected as they ſhould be ? 

WHAT Condition the Magiſtrate 
will be in, hath been mention d already; 
when a multitude hath a Right, and eve- 
ry body may bring his Action, Can any 
Magiſtrate (a Conſtable as in this Caſe) 
bear the Expences of a hundred or a 
thouſand Actions at Law ? There will 
not be wanting ſome to proſecute a Ma- 
giſtrate with all the Violence poſſible, 

THO I can by no means agree, That 
this Matter is to be determin'd accordin 
to the common Rules and Methods o 
Law, but according to the Courſe of Par- 
liament ; yet I ſhall compare it with 
ſome other Caſes in the Law. | 

THAT which makes theſe Perſons 
Hardſhips the greater, is, Theſe Magi- 
ſtrates are not People that officiouſly inter- 
poſe to take a Poll at Elections, and make 
a Return; but theſe are Men, who, by 
the duty of their Office, are oblig'd to 
do it ; and if they do not execute their- 


Office, you puniſh them ; and if they 
do execute their Office, and give you Sa- 
tisfaction, yet if you let this be examin'd 
in another place, after you have ſaid they 
have done well, they may be puniſh'd 
for doing ſo, 
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* T WILL compare this with one or 
two common Cafes that have not been 
mention'd: Suppoſe a Perſon ſhould ex- 
hibite an Indictment againſt another ma- 
liciouſly, he does this wilfully, and an 
Action does lie againſt him; but if a 
Grand Juryman find a Bill againſt a Man, 
the Law will not admit an Averment 
that it was done maliciouſly, becauſe he 
was oblig'd by his Office to do it: So it 
zs in the Caſe of a Witneſs, becauſe he is 
brought in by the Proceſs of the Court : 
So it is in the Caſe of Judges. And is it 
not equally the Duty of a Magiſtrate to 
determine upon the Poll, and aſterwards 
to make a Return? And is not that ex- 
aminable before you? 5 

A GREAT deal might be ſaid fur- 
ther upon this, but I hope tis pretty un- 
neceſſary: And that no body can have 
any doubt but that our Privileges are 
very much concern'd in this Queſtion, 
and what the Conſequences would be; 
therefore I would humbly propoſe for the 
Queſtion what another Gentleman hath 
hinted at, which may reduce this Debate 
to a particular Point. by 

W E eertainly have ſuch a thing as the 
Law and Cuſtom of Parliament, and 
that is very well known, and Mn 
o0t 
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foot I deſire you would put a Queſtion te 
this effect. R | | 

« THAT the ſole Right of examin- 
< ing and determining all Matters relat- 
< ing to the Election of Members to ſerve 
“in Parliament, except in ſuch Caſes as 
te are otherwiſe provided for by Act of 
& Parliament, is in the Houſe of Com- 
e mons ; and that neither the Qualifica- - 
« tion of the Electors, or the Right of 
tothe Perſons elected, is elſewhere cog- 
* nizable or determinable. 


MEMBERS. The Queſtion, the 
| Queſtion. | 


Mr.SM1TH. Sir, I ſpeak only to 
your Order, That Gentlemen would 
not interrupt one another by calling for 
the Queſtion, but give diligent attention 
to the Debate, for this is a Matter of 
-great Conſequence, 


THEN Mr. FEREEMAN (in the 
Chair) ſtated a Queſtion on his Paper to 
the Effect proposd by Mr. SoLLICITrOR, 
and read the ſame to the Committee. 


Sir CMRIV. Musd RAVE. I am 
very willing to hear any — 
: "tha 
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that will ſtand up and ſpeak, and you 
have had a very good hint given you by 
an honourable Perſon, that this is a 
buſineſs of great moment; and I hope we 
ſhall continue to do as we have done, that 
is, to hear Gentlemen patiently; and 
that we may not be guilty of any Diſor- 
der, I move you for Candles to be 
brought in. Re + 


THEN the Queſtion was put, and 
carry'd for Candles. : 
AND they were brought in accord- 


ingly. 


Mr. DoxMEr. Mr. Freeman, you 
have now a Queſtion upon your Paper, 
but that which I take to be the Queſtion, 
is, Whether a Freeholder or a Free- 
« man, who hath a Right to give his 
„ Vote for his Repreſentatives in Par- 
& liament, may arbitrarily and malici- 
“ ouſly be depriv'd of that Privilege, 
« without any Redreſs in any Court 
« whatſoever. TAS. 
_ THIS I take to be the Caſe before 

you; tis ſaid to be of great Conſequence, 
and I do take it to be of as great Conſe- 
nce as any thing that ever came be- 

e either Houſe; and I don't look upon 

it 
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it only to concern the Juriſdiction of the 
Lords and Commons, but to affect every 
part of the Conſtitution, and the Queen 
the Head thereof in the higheſt Degree: 
for it comes to this, If the Lords have not 
a Right to determine in this Matter, 
which by Writ of Error 1s regularly 
brought before them, we ſhall be turn'd 
intoa ſtate of Villenage, and the People 
will be depriv'd of chuſing their-own 
Repreſentatives without Relief, and ſhall 
not have Relief by her Majeſty in the 
Court of Queen's Bench, nor before her 
in the Court of Parliament, where, in 
conſideration of Law, ſhe is always pre- 
ſent, and where by our Law is the laſt 
Appeal; and there will be a Failure and 
an Interruption of Juſtice, and our Con- 
ſtitution, in relation to our ſelves, will 
be ſo far dern that ' twill be impofli- 
ble there ſhou | 

tives of the People: For twill not be 
the People then that will chuſe, but the 
Officer may arbitrarily refuſe and re- 


d be any right Repreſenta- 


turn whom he thinks fit, and the parti- 


cular Perſon will be without Remedy. 


For whatever Gentlemen apprehend, if 


the Right of Return be not controverted, 
which way canany particular Man bring 


his Caſe before you? And what Reme- 


dy 
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dy ſhall he have if not by Action? Iwill 
not ſay there has not (but I will turn the 
Argument, and put it upon them to ſhew 
there has) but I believe there never was 
any particular application to the Com- 
mittee of Privileges, where the Injury 
has been done to a particular Man, which 
is the preſent Caſe: and this Matter is 
found by a Jury that was ſtruck, and 
not one Man of the Jury but of Quality, 
and approv'd on both ſides: And I think, 
tho it never came before the Parliament, 
nor the Committee of Privileges, they 
might conſider of a particular Injury. 

AND as for the Notion that hath 
been taken up, That where the Houſe of 
Commons have a Juriſdition, there the 
Party is in all Caſes without Remedy in 
any other Court: Sure that is not ac- 
cording to Truth; for in the Cafe of a 
falſe Return there is a publick Injury, that 
does not hinder the Party from obtaining 
Satisfaction as to his particular Injury; 
and if no Action lies, there can be no Sa- 
tisfaction; for this Houſe hath not a- 
warded Damages in any Caſe, notwith- 
ſtanding the Caſe cited: for that was 
only Coſts for the Man's Trouble in com- 
ing up to be examin ' d before this Houſe. 
And it, they ſhould award —_ | 

| t 
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there is no way of levying thoſe Dama- 
ges; What Writ can we iſſue out? And 
if this Perſon be without Remedy at 
Law, he muſt ſit down without any Re- 
dreſs whatſoever. 

- THERE may be a nie of Ca- 
ſes where this Houſe hath a Juriſdiction 
as far as concerns the Publick and them- 

_ and the en have his Afton 

- alſo. 

If I receive a ** in this Houſe, 

tis a. Violation of the Privilege of this 

| Houſe, and this Houſe can take Juriſdic- \ 
tion of it, and cenſure the Perſon: that 
hath done the Injury; but will any 

Man ſay, That an Action of Battery will 

not lie at the Common Law in that Caſe ? 

THERE was the Caſe of Sir Tho- 
mas Clarges: At the time of his Election 
there was one Roe ſpoke words to his 

Prejudice; he might certainly have 
complain d to this Houſe of it (you had 

an Inſtance, I think, laſt Seſſion of one 

that complain'd for ſome ſuch Injury a- 
gainſt the Lord Biſhop of Worcefter, and 
the. Houſe took it into conſideration, 
which. Sir Thomas Clarges might have 
done) but he brought of Action, and 
recoverꝰd conſiderable Damages; and af- 
terwards a Writ of Error Was brought 


in 
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in the King's Bench, and Judgment was 
affirm'd. | AN 
THERE is a Caſe not within any 
proviſion of your Law, and that is, 
where a Sheriff made'a Return, and he 
deliver'd this to a private Meſſenger to 
bring up to the Crown Office. The 
Meſſenger by the way thought fit to vi- 
tiate the Return, and make another Re- 
turn than what he receivd from the She- 
riff: For this an Action was brought, 
and he recover d at Law againſt this 
Meſſenger for the private Damage he had 
done him. Certainly otherwiſe the Law 
. would be defective. 
IN another Caſe, the Sheriff ad- 
 journ'd, in prejudice to a Candidate, to 
a Corn Field ; an Action was brought a- 
geainſt this Sheriff at Law for the Dama- 
ges be had done this Gentleman, and it 
was maintain d; and I dare ſay more 

Caſes may be put: which ſhews that 

you having a juriſdiction as to what 

concerns the Publick, does not exclude 

the Party, but he may have an Action 
ſor his private Injury. . 

A GREAT many Poſitions I have 
heard, which I take not to be true, par- 
ticularly this, That there is no Reme- 
dy at Law; but in Caſes prov 


ided for 
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ce by the Statutes: That is not (o, 
theſe Statutes imply the contrary. The 
firſt ſays, Whereas there was not a ſuffi- 
cient Remedy, therefore that gives a 
more compleat Remedy, and ſo the Jud- 
ges declar*d in the Caſe of Barnardiſton 
and Soame. 
SIR, They have told us of the Caſcs 
of Barnardiſton and Soame, and of Newill 
and Strode ; with humble ſubmiſſion to 
you, thoſe Caſes go ſo far as to prove the 
Juriſdiction of the Lords and the inferior 
Courts: That of Barnardiſton and Soame 
was an Action try'd before the Court of 
King's Bench, and a Set of as learned 
Judges as ever were before or ſince, and 
three of them were of Opinion for the 
Action, and my Lord Chief Juſtice Hale 
Was one of them; who the Term before 
he ſurrendred his Character, did thus 
expreſs himſelf: * He gave Thanks to 
& God that he had ſpar'd him to that 
e time, that he was able to keep his 
“ Cuſhion, and declare his Conſcience 
in that Place, But afterwards it 
had its fate, a Writ of Error was 
brought in the Exchequer Chamber ; Mr. 
Juſtice Levins that reports it, ſays it ap- 
pears, That thoſe who argu'd againſt the 
Judgment in the King's Bench were made 
H Judges, 
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Judges, and they themſelves afterwards 
determin'd the Caſe. And every body 
| knows how valuable it was at that time, 
to know the price of an Houſe of Com- 


mons and an Engliſh Parliament. Three 


Judges were then made in the Exchequer, 
and I think two in the Common Pleas, 
Afterwards it came into the Houſe of 
Lords, and there the Reverſal in the Ex- 
chequer was affirm'd, for Reaſons dif- 
ferent to what are urg'd now, and I be- 
lieve for ſeveral good Reaſons. The 
Sheriff in that Caſe had made _a double 
Return, and the Sheriff might do it for 
bis own indemnity, for it was no more 
than finding a ſpecial Verdict: and there- 
fore the Saying f«l/o & malitioſe being 
put to a thing that was in it ſelf right, it 
would not alter the nature of the thing. 
Another Reaſon they went upon was, they 
| faid this double Return was a void Re- 
turn, and for that Reaſon the Action did 
not lie ; and upon theſe Reaſons depend- 


ed that Judgment. That Gentleman who 


ſaid that only four or five Lords diſſented, 
is under a great miſtake; four or five 
Lords only I believe entred their Diſſent, 
but there was a great number, ind near an 


equality againſt that Judgment; and di- 


vers Lords, now in that Houſe, were a- 
gainſt 
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gainſt that Judgment, that did not enter 
their Diſſent. 
THEN, Sir, there is the Caſe of Ve- 
vill and Strode; and that was firft a 
Judgment in the Common Pleas, and 
when it had taken its Progreſs in Weſt- 
minſter Hall, it came before the Houſe 
of Lords; and the Lords return'd it 
back again to Weſtminſter Hall, and or- 
der'd al the Judges of Englazd to deliver 
their Opinion in it. That was founded 
upon an Ordinance of thoſe times, Berk- 
ſbirr was to ſend five Knights, and Ve- 
vill was one of them that were elected, 
but not return'd : there they ſaid, in that 
Caſe that Ordinance was intirely new, 
and that Caſe did not recommend it ſelf 
by the known Laws of the Land, and 
for that reaſon they would not give Judg- 
ment, for Wages could not be levied for 
five ſuch Knights. And when after- 
wards they were to give Judgment, the 
right Conſtitution had recover'd it ſelf. 
NOW as to the Lords Right to re- 
ceive # Writ of Error in this Caſe : 
You have addreſs'd to them that they 
would receive a Writ of Error at a 
time when your Privileges were invaded. 
That was the Caſe of my Lord Hollis, 
who with others was inform'd againſt, 
TI H 2 5 Car. 
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5 Car. for having ſpoke words in this 
Houſe that did affect the Government: 
And he pleaded to the Juriſdiction of the 
Court (Is there any ſuch thing here? 
No, they have ſubmitted to it) and the 
Court over-ruPd their Plea to the Juriſ- 
diction, and that Judgment continu'd in 


force (as ſome others which have been 


ſince do now, which it were well if they 
were revers d) till this Houſe took notice 
of it; and in 1667. they deſird a Con- 
ference with the Houſe of Lords. The 
Chairman was my Lord Chief Juſtice 
Vaughan, and this Houſe there com- 
plain'd how they were griev'd by that 
Judgment: and after repeated Confe- 
rences, both Houſes did conſent to this 
Expedient, That my Lord Hoilis being 


the only Survivor, ſhould be defir'd: to 


bring a Writ of Error in the Houſe of 
Lords, and he did ſo, and the Lords in 
that Caſe did you juſtice, and reversd 
the — goil! 9 

AS: to your paſſing this Vote, what it 
will ſigniſy I can't tel} What ſigaify'd a 
Vote you paſs'd before about the year 
eighty, That the putting the Laws in 
execution againſt Proteſtant Diſſenters, 
was an Injury to the Publick, and a 
Subverſion to the Government; 1 — 

_ 2 | 
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that thoſe that put them in execution, 
ſhould be looked upon as Enemys to the 
King and Kingdom ? The Conſequence 
was, That all the Laws againſt Popery 
were put in execution apainſt Prote- 
ſtants more than they were before. The 
Judges in Weſtminſter- Hall fald, this 
Vote had not paſſed into a IA, and 
they could not take notice of it. I hope 
we ſhall do nothing rhat will leſſen our 
ſelves, nor any thing but what will be 
— 2 for the Ends for which tis pro- 
po 4 1881 fig NE 


Sir Jos: IEK III. Mr. Freeman, 
J conſider you have been à long time in 
this Debate, and a great deal of it Has 
been ſpent, either in Suggeſtions contfæ. 
ry to what appears before you, or elſe in 
Queſtions altogether impreper for the 
Conſideration of the Cotifnittee; and 
therefore it is neceſſary to look back to 
that which gave occaſion to the preſent 
Diſpute. Woof | r . 5 | 

'T HE Committee hath a Copy of the 
Proceedings of this Action referred to 
them, but it hath not been read; and I 
am confident if it had, and had been at- 
tended to by Gentlemen, they would 
ſcarce have ſaid that the Lords in the 
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Judgment they gave, did any thing in 
oppoſition to your Judgment, or in de- 
rogation of your Privileges. 2 

BEFORE the Action was brought, 
there was a Reſolution of the Houſe of 
Commons, That the Right of Election 
for the Borough of Ailesbur) was in the 
Inhabitants not receiving Alms. ?Tis from 
that Reſolution the Plaintiff hath taken his 
Riſe, and has brought his Action; for by 
this Declaration he makes his Caſe to be, 
that he Was an Inhabitant of that Borough 
not receiving Alms; and that the Conſta: 
bles falſly and maliciouſly obſtructed and 
hindred him from giving his Vote at the 
Election there. The Conſtables plead not 
Guilty, and the Matter goes to a Jury, and 
they find for the Plaintiff, and give him 
5, Damages; Which is in effect a find- 
ing that the Plaintiff was an Inhabitant 
not Jen aß Alms, and that he was ob- 
ſtructed and hindred from voting by 
thoſe Conſtables, and that was done 
falſo & malitiosè, and to his damage. 
And this may ſer ve to demonſtrate, that 


the Procceding at Law has not been in 


oppoſition but in conformity to your 
eee, e e 
No W let. us conſider, whether the 
bringing of this Action is a Violation af 
a 


| (103). 

our Privileges: A great many things 
— been ſaid not proper for you to de- 
liberate upon; one, that this will encou- 
rage a multitude of Suits; another, that 
this Action was never brought before, 
and ſeveral other Matters which go to 
the Queſtion, whether the Action will 
lie. Now that is not the Queſtion here; 
but the true and only Queſtion before you 
is, Whether this Action was brought in 
Violation of your Privileges; for if there 
be no breach of Privilege in it, I know 
of no Authority we have to ftop the 
Courſe of legal Proceedings. | 
AND as to that, bur one thing (as 

I conceive) has been ſaid materially, 
which is this, That this is a Parliamen- 
_ Caſe, and appertains to your Furif- 
diction; and the Judges of the Common 
Law are not Judges of the Law of Par- 
liament, and therefore they ought not 
to have given the Plaintiff his Judg- 
ment (and it muſt be admitted the Lords 
ought not to have given any judgment, 
but what the Judges ought to have gi- 
ven.) To maintain this it hath been 
ſaid, and undoubtedly it is true, that this 
Houſe hath a Right to judg of EleQi- 
ons; and it is as true, that in order ro 
come to that Determination, it is inci- 


H 4 dently 
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dently neceſſary that the Houſe do judg 
of the Right of the Electors; and it has 
been ſaid (but that I deny) that the 
Right of the Electors is by the Law of 


Parliament. 85 
I TAKE the Right of every Elector 


in England to accrue to him by the Com- 


mon Law, for he is under one or other 
of theſe Qualifications: Either he is a 
Freeholder, and then he has a Right to 
vote for Knights of the Shire; or he has a 
Right by Charter, or a Right by Pre- 
ſcription ; which two laſt Rights take 
in the Right of Voting in all Cities and 
Boroughs. Now I would be glad to 
know whether the Right of a Freeholder 
is not by the Common Law ? Is it not 


an Eſtate, with all its Privileges and Ser- 


vices, created by that Law? Whether a 
Right by Charter is not by the Com- 
mon Law ? Is it not that Law that ena- 


dles the Crown to grant Charters, and 


qualifies that Power? Whether a Right 


by Preſcription is not by the Common 


Law? Is not Preſcription Common U- 
ſage? and 1s the Common Law any 
thing but Common Uſage ? So that the 
Right. of every Elector being by the 


Common Law, the Judgment of that 


Right is primarily and originally in the 
: Courts 


| 
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Courts of Law. The Freeholders Right 
of Voting, is of, the Eſſence of his Free- 
hold ; and you may as well take away his 
Freehold, as take away his Right to vote, 
which he has by virtue of that Freehold, 
and then tell him he muſt come to the 
Houſe of Commons to recover it. And 
the ſame may be ſaid of thoſe ſeveral In- 
tereſts which give a Right of voting in 
Cities and Boroughs. And thus I hope 
I have made it out, that a Right of Vot- 
ing is not a Parliamentary Right, but an 
ordinary legal one, and the Common 
Law. Judges have the judgment of it 
originally; and it is incidently only that 
the Houſe has a Power of judging of it, 
and that too according to the Rules of 
the Common Law: which is a further 
demonſtration that it is a Common-Law 
Right ; for it would be abſurd to fay, a 
Man has a Right by one Law, which 


is to be judged by the Rules of. ano- 
ther. | 


THEN what Courſe has the Plaintiff 
taken? He has a Right by the Common 

| Law to chuſe Burgeſſes for Ailesbury: 
That Right has been invaded, and he 
has gone to the Common Law for re- 
dreſs, and from no other Power could he 
have it; for this Houſe or the Com- 
% | mittee 
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mittee of Elections can't give a Remedy 
in this Caſe, that is, cannot make the 
Perſon injured reparation for the Dam. 
age done him, by obſtructing him in 
the exerciſe of his Privilege : and that is 
the thing the learned Gentlemen who 
have ſpoke in this Debate have paſſed by; 
and theſe are the material Points, that 
this is a Right at Common Law, and 
this Houſe cannot apply a Remedy. 

BUT it has been ſaid that the Houſe 
will examine, not only on behalf of the 
elected Perſon, but of the Electors. 
Tis true, but in order to what? To ſee 
whether you have a right Member here, 
and for no other end ; for I challenge any 
Gentleman to ſhew me one Inſtance of a 
ſingle Man who came hither and com- 
plained that he had a Right to vote, and 
was hindred from voting, and made that 
ſolely to be the Offence of the Officer. 
Did the Houfe, or would the Houſe ever 
receive ſuch a Complaint? And yet he 
may go with that Complaint to the 
Law; for whether the Perſon he would 
vote for be return'd or not, the Injury is 
the hindring him from enjoying his Pri- 
vilege: And it cannot be made an Injury, 
or not an Injury by Matter ex poſt facto, 
that is, by the Officer's returning or not 

#475} | return- 
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returning the Candidates. And tho the 
Officer ſhauld repent him, and not car 
his Injuſtice ſo far as to make a falſe Re- 
turn, yet it is of uſe that the Law will 
redreſs the Wrong done to the Voter, 
and thereby perhaps ſtop the firſt 
Steps or Approaches towards a falſe Re- 
turn. 

BUT if I ſhould admit the Houſe 
would receive the ſingle Petition of a Vo- 
ter who was refuſed, and when the Per- 
ſon he would have voted for was re- 
turned, yet the Houſe cannot make him 
Reparation; all we can do is to cenſure 
the Officer, but we can't make the Per- 
ſon complaining whole in point of Dama- 
ges. Indeed it has been ſaid the Houſe 
can give Damages, and there was an In- 
ſtance given of Mr. Tantred, who com- 
plained againſt a Clergyman, and the 
Houſe ordered Mr. Tankred to pay him 
Coſts: So was Sir Geo. Meggot ordered 
to pay Coſts to the Member he cauſeleſly 
petitioned againſt, and the like is pro- 
vided for at the beginning of every Seſ- 
ſion. But are theſe Inſtances of any Pe- 
titioner repaired in Damages by this 
Houſe ? No, theſe are Inſtances againſt 
Petitioners, not in favour of them; nor 
are Damages given in thoſe Caſes, but 

8 Coſts ; 
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Coſts: all that is provided for is, that 
Perſons frivolouſly complained. againſt 
ſhall not be out of Pocket. And by a 
Mean you have a Juriſdiction in point of 
Expences, but not in point of Damages, 
for you may order the Wrong · doer into 
Cuſtody, and make his payment of 
Coſts to the injured Perſon the price of 
his Liberty; but there is no direct Reme- 

even for Coſts, : 1 

BUT it is apprehended here may be 
a claſhing of juriſdictions, and if the 


Party ſhould be allowed to go to Law, 


the Courts of Law may be of one Opi- 
nion, and this Houſe of another. This is 
a Suppoſition the Law does not allow of, 
for this is to ſuppoſe Courts of Juſtice 
will not do Right. It will be allowed to 
me your Determination will always be 
Juſt, and other Courts the Law ſuppoſes 


will do Right too, and then they will 


determine as you do; and your Determi- 
nation and that of the Law, as J ſaid be. 
fore, has been the ſame in this Caſe. 

But then as the Suppoſition of Law is 


that all Courts will do Right, ſo human 


Frailty ſuppoſes there may be an Error 
in Judgment : And yet Courts muſt have 
Juriſdiction, or elfe there can be no Ad- 
miniſtration of Juſtice among Men, = 
"092 there 
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there is no Judicature ſhort of another 
World that can pretend to an unerring 
Judgment. | | 

AND now I will ſhow you where 
ſeveral Courts have different Juriſdicti- 
ons of the fame Fact, and the Law al- 
lows them, notwithſtanding there may 
be diverſity of Judgments. The Court 
of Common Pleas may puniſh a Perſon 
for aſſaulting an Officer in the execution 
of their Proceſs, as a contempt to that 
Court; but at the ſame time for the ſame 
Matter the Offender may be puniſhed in 
the King's Bench as it is a Breach of the 
Publick Peace; and the Officer may if he 
pleaſes bring his Action in the Court of 
Exchequer ſor the Damage done him, 

I WOULD obſerue a little upon the 
Caſes cited, and that as ſhort as poſſible. 
The firſt is that of Nevill and Strode; 1 
have looked into the Journal of 1659. 
and the only Book of our Law where 
that Caſe is reported, and that is Sider- 
fin's ſecond Reports; and that was upon 
Writs iſſued out by Cromwell, whereby 
he appointed Counties to chooſe diffe- 
rently, ſome three, ſome four, ſome five 
Members: Mr. Nevil, who was a Mem- 
ber of the Long Parliament, ſtood for one 

of the ſiue Knights for the County of 


Berks ; 
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Berts; they choſe him, but he was not 
return'd, and therefore he brought hj 

Action in the Common Pleas : that Acti- 
on depended there ſome time, and there- 
upon the Juſtices brought the Record into 
this Houſe for difficulty, and deſir'd the 
Houſe would come to a Determination 
in it (and by the way there was no 
Houſe of Lords in being at that time; 
for it was in the time of the Long Par- 
liament, who had uſurped the whole 
Legiſlative as well as the Executive 
Power) and no wonder the Judges com- 
plimented them with the Determination 
of that Queſtion, ſince they were their 
Creatures, and had their Commiſſions 
from them. Well, but the Record being 
brought in, the Houſe appointed a day 
to conſider of the matter, and when they 
ſaw the Plaintiff had proceeded according 
tothe known methods of Law, they gave 
no Judgment in it, but ſent it back to 
Weſtminſter-Hall, and there it was again 
argued, but never adjudg'd. And that 
there was no Judgment given is eaſy to 
account for, if the Judges thought ſuch 
an Action would lie; for at that time the 
Long Parliament Was upon the point of 
bringing in the King, and reſtoring the 
Laws: And if they had given ] W * 
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for the Plaintiff, they had given a Sancti- 
on to the higheſt Uſurpation of the Pro- 
tector, and all his wild Fancies of chang- 
ing the Conſtitution at his Will and Plea- 
ſure. And indeed the Plaintiff had diſ- 
affirm'd the Authority of the Long Par- 
liament, which he had with great Zeal 
aſſerted, and of which he was himſelf a 
Member. But if the Judges had thought 
ſuch an Action would not lie, they might 
without any ſcruple have given Judgment 
for the Defendant. And this ſeems to me 
a ſtrong Authority that Weſtminſter-Hall 
thought ſuch an Action would lie: and 
it is very remarkable, that when that 
Houſe of Commons (as they call'd them- 
ſelves) had uſurp'd the exorbitant Power 
I mention'd before, they: did not proceed 
to aſſume the Juriſdiction-of the Com- 
mon Law. | | 
THE next Caſe is that of Soame 
and Barnardiſton, in which Weſtminſter- 
Hall was divided : my Lord Hale was 
of one opinion, and my Lord North of 
another, and there were ſix and fix of a 
fide, and the matter came by Writ of 
Error into the Houſe of Lords, and a 
Gentleman ſaid 800/, was worth con- 
tending for, But I am apt to think 
Sir Samuel Barnardiſton did not hope to 
| recover 
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recover one farthing of the Mony, for 
Soame was dead, and I believe without 


Aſſets: for in all the Proceedings in the 


Houſe of Lords none appear'd on the 
behalf of his Widow, ſhe had no Coun- 
ſel there; but it was argued againſt 
Sir Samuel Barnardiſton by Mr. Moun- 
tague, the late Lord Chief Baron, to 
vindicate the Proceedings of the Exche- 
quer Chamber, and Judgment was given 
as hath been ſaid in the Houſe of Lords. 
BUT what happen'd next? The 
Commons were ſo uneaſy under that 
Judgment, and the Injury which might 


be done to the People from whom they 
deriv'd their Authority, by double or 


falſe Returns, that the next thing was 
the Interpoſition of the Legiſlature to 
apply a Remedy, and the Lords came in- 
to it, tho it was a great diſcredit to the 
Reverſal of that Judgment; for the Act 


of the 7h of the late King declares falſe 


Returns to be againſt Law, and provides 
an Action ſhall lie where an Officer makes 


a Return falſly and maliciouſly; they ne- 


ver thought it an inſnaring thing, but 
knew Malice might be try'd in that as 
well as in many other Cafes: And I 
wonder to hear falſo & malitioſe ſhould 


be ſo much words of courſe. Men are 


try'd 
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try'd for their Lives every day, where 
Malice is the main Point in Iſſue. If a 
Man does without any Provocation kill 
another, the Law intends Malice, and 
that is Murder: So here, if an Officer 
refuſeth the Vote of one, who - hath. a 
clear and indiſputable Right, the Law 
preſumes it done maliciouſſy; but if the 
Officer refuſes a Man's Vote, and there is 
any probable cauſe or colour to do it, or 
his Right of voting is doubtful, the Judg 
will tell the Jury they ought to find for 
the Defendant; and therefore it's only in 
a plain and glaring Caſe that a Man can 
prevail in ſuch an Action. And this by 
the way is an Anſwer to that Objection, 
that ſuch Actions as theſe will bring all 
your Elections to be determin'd by the 
Lords: Since an Officer can never be 
found guilty by a Jury upon this Action 
where there is a Controverſy or Diſpute, 
much leſs can the Lords try or determine 
any thing of the Right. 

THERE is another Caſe, and that 
is the Caſe of Mr. Onuſiom againſt the 
Bayliff of Haſlemere ; that Judgment was 
againſt the Action, and was given by my 
Lord Chief Juſtice North, and the reſt 
of the Judges of the Common Pleas, up- 
on the Authority of the Judgment = = 

ale 


* 


(114) 
Caſe of Soame and Barnardiſton in the 
Exchequer Chamber ; and no wonder 
they would not give a Judgment contra» 
ry to what ſome of themſelves had given 
in another place. . 
SIR, this Queſtion hath been before 
this Houſe not long ſince, Whether a 
Candidate ſhould be hindred from pro- 
ceeding upon an Action at Law before he 
had come to this Houſe for their Deter- 
mination whether he was choſen or no? 
And this Houſe upon a ſolemn Debate 
adjudg'd that he might go to Law be- 
fore he had come hither; and I deſire 
your Clerk may read a word or two 
in your Journal, *Tis Monday 13“ 
March 98. 
Clerk reads. The Houſe being ac- 
4 quainted, that John Baller Eſq; who 
ce as Candidate at the Election for choice 
« of Members to ſerve in this preſent 
* Parliament for the Borough of Leſcard 
« inthe County of Cornmal, hath brought 
an Action upon the Statute made in 
« the 7th year of his Majeſty's Reign, 
« apainſt Mr. Richard Roberts Mayor of 
« the ſaid Borough for the Sum of 500 /. 
« for making a falſe Return of William 
« Bridges Eſq; altho the ſaid Mr. Baller 
never petition'd againſt, or N 
NAY cc the 


. 
« the ſaid Return in this Houſe, and a 
« Debate ariſing thereupon, reſolved that 
the Debate be adjourn'd till Wedneſ- 
day Morning next. 


Sir Jos. JExYLL. Now I defire 
you to look upon Wedneſday the 157% 
day of March, when that Debate was re- 
ſumed. | 

Clerk reads. This was the 15th of 
March. The Houſe reſumed the ad- 
6“ journ'd Debate relating to Mr. Buller; 
and after a long Debate the ſame 


fell without any thing done there- 


“upon. - | 

Mx mBeRrs. Well, what then? 

Sir Jos. JEXYLL. I take this to 
be a plain Authority that will govern the 
Caſe before you; for if it was not rea- 
ſonable to reſtrain a Man from proceed- 
ing at Law upon the Statute before he 
had come hither for, a Determination, 
when it was to contfovert the very E- 
lection, which was undoubtedly proper 
for the Judicature of the Houſe, much 
leſs will it be reaſonable to reſtrain a Pro- 
ceeding at Law, which is not to contro- 
vert the Election, and upon a Caſe not 
proper. for the Judicature of the Houſe ; 
and the Houſe doing nothing upon that 

I 2 - Com- 
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Complaint, is a Declaration that the 
Houſe could not juſtly do any thing upon 
it: For if a Man makes a Motion in 
any other Court, and the Court declares 
they will do nothing upon it, I deſire to 
know whether that be not a Declaration 
of that Court, That the Motion is un- 
reaſonable, and it is all the judgment 
the Court gives in ſuch a Caſe. And I 
had the honour to ſit in Parliament when 
that Motion , was made, and very much 
78 05 and ſome that have ſpoke in this 

ebate were then of an Opinion contra- 
ry to what they are now, and were not 
for ſtopping the courſe of Lac. 

SIR, Lapprehend the Action is well 
founded in this Caſe; this Man had a 
Right to vote, he had an Injury done 
him in reſpect to that Right, he hath. 
{ought to be, repair'd in a proper way, 
and he could not be repair*d in any other: 
Iam for. doing nothing to his Preju- 
a and therefore im againſt your Que- 

. 


Mr. HARLE X (Speaker.) Sir, I 
ſhall trouble you but with a few words 
after this long Debate: And rather to 
underſtand the Terms you are debating 
on, than to think any thing I can offer 

: LE 1 
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to be of any great weight. But I take 
the Queſtion not to be as ſome have 
repreſented it, but to be fingly this 
in general, Whether an Action does lie 
at Common Law in the Caſe before 
ou. a 
! THERE is no need to mention the 
particular Circumſtances of Ailesbury 

Election, for if that was the ſingle Caſe 

you might have taken another method. 
I will not inſiſt that in this very Election 
a great number of thoſe Inhabitants pe- 
tition'd this Houſe upon this Point, 
That their Votes were deny'd: And 
after this Petition had lain in the Houſe 
ſome time, it was withdrawn by their 
_ own Conſent; I do not trouble my 

ſelf whether this particular Man was 
amongſt them, nor will I trouble you 
with what may reaſonably be urg'd 
from this, but leave that to other Gen- 
tlemen. 

BUT I defire we may underſtand 
the Terms upon which we are debating ; 
we have had Maxims of the Common 
Law, and the Rights of Parliament men- 
tion'd. The Common Law is the com- 
mon Uſage of the Realm; I take the 
Laws of Parliament to be the common 
Law of the Land, and the Uſage of 
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Parliament to be the Law of Parlia- 
ment; and the Law of Parliament is to 
be known by Uſage, as the Common 
Law is. * 
THE N how ſhall we know whe- 
ther this belongs to the Common Law? 
If there be any other way, I ſhould 
be glad to be inform'd; but I think 
there is no other way of knowing, whe- 
ther an Action will lie at Common Law, 
but by Reaſon or Uſage, and Prece- 
dents. Now if by Reaſon, it is to 
be made out by what neceflarily attends 
this Caſe, or ſome other Caſes: like 
it. ' And pray what do they offer that 
this lies at Common Law! Do they 
give you any Precedent ? What Reaſon 
do they offer? I ſuppoſe that which 
was read laſt is no Precedent 1n this 
Caſe, for that was an Action upon the 
Statute ; or that the Courts below take 
upon them a Legiſlature inſtead of a 
Judicature, which muſt be if there be 
no Rule for them to go by. I take 
the Queſtion. you have read to confiſt 
of two parts; one aſſerting your own 
Right, the other 1s negative, That no 
other Courts have any Right but in 
Caſes particularly directed by the Sta- 
rute. x 
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I CAN'T thiak this of Electors 
and Elected a Privilege, I take it to be 
a Service both in the Electors and Elec- 


ted; and formerly it was reckon'd an 


hard Service, I know not how they find 
it now. Tis a Service, I take it, be- 
cauſe all who are Electors are liable to 


pay the Wages, and I take that to be a 


Burden : and not only from that, but 
the very Towns that were Boroughs, and 
elected, when one paid Fifteenths, the 
other paid Tenths ; ſo that I take it to be 
a Service: and if a Franchiſe, ſee the 
Conſequence, it will be in the power of 


the Crown to create as many Boroughs 


as they pleaſe. 
THEN conſider, this Houſe is in 
poſſeſſion of this Power, as of Right; 


and I do not find the Common Law in 


poſſeſſion of any ſuch Right. Then 
what do they offer to bring it in, but that 
there would be ſome failure of Juſtice ? 
Now I took it, That the Judges are Ju 
aicere, and not Jus dare: If any thing 
want a Proviſion to he made for it, it 
muſt he done by the Legiſlative Power; 
and if the Electors want it, Proviſion 
muſt be made for them that they ſhall 
have an Action. And thoſe Gentle- 
men, who think that neceſſary, may 
I 4 bring 
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bring in a Bill to that purpoſe, and take 
the ſenſe of the Legiſlature upon it in a 
regular way. 

THE Queſtion before you now is, 
Whether the Examination, Hearing and 
Determination of all Matters relating to 
Elections, where ſome Statutes have not 
particularly directed otherwiſe, does not 
belong to this Houſe ? There was a fa- 
mous Caſe of Goodwin, that was a Caſe 
conteſted by the Crown, and the Crown 
pretended to ſend out another Writ. 
And there they ſay, That as to Mem- 
bers of Parliament, their Attendance, 
Cc. they are the ſole Judg. And this 
they lay before King James in the firſt 
year of his Reign, and claim it as their 
idle Right, and the King's ſecond Writ 
was determin'd to be void. -- 

BUT a Gentleman makes an Argu- 
ment, If one ſhould ſtrike another in the 
Houſe, what Remedy? Why there is 
an Act made for that Caſe in Henry 6th's 
time. 3 

I THINK now the Matter will 
turn upon this: Say they, *tis true you 
can try Elections, and who are the Elec- 
tors; but here is one thing remains, that 
is, to give Satisfaction. Have they any 

Precedents for this? I believe the Pre- 
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cedents are without ; they have a Power 

for what is neceſſary, nothing leſs than a 

Law can give the other, | Ke 

GENTLEMEN fay, there may 
be a difference in Judgment in Courts be- 
low, but they are ſubordinate, and there 
lies an Appeal: But in this Caſe all 
Courts will be co-ordinate with you; and 
therefore if that be a Grievance, nay a 
Solæciſm in Government, prevent it 
now. 

T IS faid, What will your Vote do? 
That is pretty odd: if they would have 
an Act of Parliament, your Vote muſt be 

the Ground of it. 

YOU are Judges of the whole; but 
ſay ſome, you can't give the pecuniary Sa- 
tisfaction. Well, ſuppoſe ſo, but you can 
reſtore al] to their Right. But let me ſay 
this, It you would not ſet up a co-ordinate 
Power with you in matters of Elections, 
and which will be too hard for you at laſt, 
I hope it will be a warning to you to take 
more care in the judging of your Elections 
for the time to come. 

IF the judgment belongs to you, and 
you are poſſeſs'd of it for ſo long a tract 
of time that no body can offer any thing 
againſt it ſince H. Ath's time; till Gentle- 
men ſhew me ſome reaſon why the com- 

mon 
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mon Law ſhould lay hold of it, I muſt 
be of Opinion that it does belong to you, 
and no Court can take Cognizance of it 
but you, except where tis otherwile pro- 
vided for by Statute. 


Sir THOMAS MERES. Sir, I 
ſhall not enter into a Diſcourſe, and re- 
peat what I remember of former times. 
I will fay but this, let others anſwer it 
better if they can: As to the words fal- 
ſo & malitioſe, it ſeems one Chief Juſtice 
ſaid, they were words of Importance, 
and muſt be prov'd; another Chief Juſ- 
tice ſaid, they were only words of 
Courfe, that is, like Pepper and Vinegar 
to a ſlice of roaſt Beef; ſo there is one 

Chief Juſtice, that ſpoke laſt but one, a- 
 oainſt another. 

AS to making Satisfaction, I confeſs 
J like very well what that Gentleman 
ſaid on the right hand, If there was any 
Precedent for it, I agree it would do very 
well that this Houſe could give Dama- 
ges, and we will make the beſt of it; 
but moſt of theſe things have Spite in 
them, and theſe Actions are brought with 
Spite. Now this we can do, we can 
puniſh the Officer, and there is Revenge 
in that, and that is a ſweet bit and _— 
Satiſ- 


—— 

Satisfaction: What further occurs to me, 
hath been ſpoken by other Gentlemen 
better than I can do it; and I ſhall not 
repeat, it being ſo late in the night. 


Mr. Cowy ER. I perfectly agree 
with that honourable and learned Gen- 
tleman that ſpoke laſt but one in this De- 
bate, in what he laid down as an un- 
doubted Maxim or Ground work for the 
Opinion he deliver'd, That the Law and 

Cuſtom of Parliament is part of the Law 
of theLand, and as ſuch ought to be 
taken notice of by all Perſons. And I 
think 'tis the exact Standard by which 
we ought to walk; and the Deduction 
my poor Judgment is apt to make from 
that Principle is this, That we ought not 
out of Zeal to our own Juriſdiction, to 
go one ſtep farther than that known Law 
and Cuſtom of Parliament will warrant 
us to do. 
NOW I take it upon this Debate, 
That this Law and Cuſtom of Parlia- 
ment doth not give the Subject, Who is 
injur'd by his Vote being deny'd him, any 
Satisfaction or Recompence for that Da- 
mage: And am the rather confirm'd in 
that Opinion, becauſe that very * 
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and honourable Gentleman, who is par- 
ticularly knowing in the Laws and Pre- 
cedents of Parliament, has not pleas'd to 
repreſent to you any one Precedent, 
where the Subject ſo injur'd hath com- 
plain'd to the Parliament, and had Re- 
dreſs in that Particular; but all Petitions 
have been either from the Candidates or 
Electors, complaining of an undue Re- 
turn. So that it cannot be ſhew'd, That 
it hath been the Law and Cuftom of 
Parliament to give that Remedy or Re- 
lief in Parliament, which is the ſubje& 
Matter, or end of Action now inqueſtion. 

I GO likewiſe along with him, and 
every Gentleman that hath ſpoke it in 
this Debate, That by the Law and Cuſ- 
rom of Parliament, none but your ſelves 
can determine who are rightly elected, 
in order to diſplace or place them 
here; and incident to that end, you have 
the ſole Right of conſidering the Right 
of the Eleftors, I ſay fo far forth, as it 
is neceſſarily incident to determine who 
ſhall, and who ſhall not fit here; and no 
other Court can - conſider the Right of 
the Electors, in order to determine the 
Right of any to ſit in this Place, further 
than you by ſome Act of Parliament have 
given them leave. But this Matter hav- 
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| ing now been diſputed a great while, you 
have had it fully repreſented to you, how 
they came to hold the Scales in this Ac- 
tion in Weſtminſter Hall, not as in a Caſe 
where the Right of Election, or the Pri- 
vileges of this Houſe was the ſubject 
Matter of the Queſtion, the Action was 
brought there only to intitle the injur'd 
Subject to Damages. And this Matter 
ought to be conſider'd, as it relates to 
different Ends and Purpoſes, and upon 
that it turn'd in the Caſe of Soame and 
Bar nardiſton. They who thought that 
Action lay, thought the Courts below 
might try the Merits of an Election to 
repair in Damages, not to determine 
who ſhould be admitted to fit in Parlia- 
ment. | 

AND I will venture to ſay, That 
the Judgment of the Houſe of Lords 
that confirm'd that Reverſal, was in no 
wile at that time ſatisfactory tothe Com. 
mons of England. 

BUT the Act of Parliament that 
hath been mention'd was built upon this, 
that the Reverſal of the Judgment be- 
tween Barnardiſton and Soame was not 
right, and ſo that Act was procur'd to ſet 
up the Right of the Commons of Exg- 
land that was thought to be invaded ch 
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that Reverſal or Judgment, that the 
Action upon the Caſe did not lie. 

I WILL goa ſtep farther, That as 
you have the ſole Power to try the Right 
of Election, and conſider the Right of 
the Electors, to the end I mention'd, to 
determine who ſhall be admitted here ; 
ſoI grant it hath been the Law and Cuſ- 
tom of Parliaments (how antient I will 
not inquire) to puniſhthe Offenders, par- 
ticularly the Officers and Magiſtrates pre- 
ſiding at the Election, for doing any 
Wrong or Injury in his Office on that oc- 
caſion, in order to make him an Exam- 
ple, or as an Offender againſt the Publick, 
and the Conſtitution of Parliament: ſo 
far I grant you have a juſt Right to go, 
and no body ought to interfere with 
you. | 

BUT now we are carrying the mat- 
ter yet further : The Queſtion now 1s not, 
Whether we have the ſole Right to pu- 
niſh the Officer as a publick Offender ; 
this Action is not brought to that end, 
nor is there a word in the Declaration, 
who was, or was not duly elected, or 
that the Conſtitution or Privilege of Par- 
liament was violated. But the Plaintiff 
only ſays he had a Right to Vote, and 
that he was injuriouſly deny d it * 
ther 
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ther the right or wrong Member was re- 
turn'd he meddles not with it) and he ſub- 
mits it tothe Court and the Law, Whe- 
ther he ought not to have Damages for 
that wrong? And the 7. now is, 
Whether that Demand of Damages was 
not well founded? or, Whether there is 
any thing in this contrary to the Law and 
Conſtitution of Parliament ? Law de- 
E on Cuſtom, certainly conſiſts not 
in, and is not to be made out by one Act, 
but by often reiterated Acts: and that muſt 
be very far from being the Law and Cuſ- 
tom of Parliament, which is ſo far from 
being a frequent repetition of Acts or Pre- 
cedents, that in this Caſe there is not one 
Inſtance where an EleQtor hath brought 
his Petition, without regard to the Re- 
turn made, and deſir'd his particular 
Right to vote might be try*d and aſſert- 
ed, he having been obſtructed and injurꝰd 
in giving his Vote; nor was ever ſuch 
Elector repair'd in Damages here, nor 
ever had his particular Right to vote re- 
ſolv'd or aſſerted by any Judgment or De- 
claration of this Houſe. 

THE learned and honourable Per- 
ſon, upon whoſe Reaſoning I am hum- 
bly offering my Thoughts with great 
deterence, was pleas d to inſtance _ 
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Caſe of five Perſons in the Town of 
Ailesbury, who exhibited a Petition, and 
complain'd of an Injury done them at an 
Ele&ion for that Town, at which their 
Votes were refus'd. And if they com- 
plain'd of nothing further, and did not 
conclude to the Right of the Return, 
and complain that they were unduly re- 
preſented, I admit it had been fo far an 
Inſtance to his purpoſe. But if they had 
ſo complain'd only of the Injury done 
the Petitioners in denying their Votes; 
yet he is pleasd to tell you this Petition 
was withdrawn, and by the Conſent of 
the Perſons who preſented it, and ſo came 
to nothing. I ſuppoſe this is the ſingle 
Precedent to prove the Law and Cuſtom 
of Parliament, becauſe there is no other 
Inftance given. It does not appear upon 
what Ground or Reaſons it was with- 
drawn ; and I having no particular me- 
mory of that Paſlage, you will pardon 
me if Iam miſtaken in my Conjecture. 
I believe no Man that ſeeks a Remedy 
would deſiſt, if he expected to ſucceed ; 
ſo I take the moſt probable Reaſon (till 
another appear) to be, that they were 
hopeleſs of doing any good with it : And 
one Petition not proſecuted, will oo 
ſhew that Parliaments uſe to give Redreſs 
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in ſuch Caſes. Now if that Precedent 
had been ſucceſsful, if the Petition had 
been refer'd to a Committee, if Dama- 
ges had been given upon the Complaint, 
and a declarative Vote had paſs'd to aſ- 
ſert the Petitioners Right (but I did not 
obſerve there were any ſuch Proceed- 
ings) then indeed I muſt admit that it 
was one Precedent in point, and a very 
material one; and it would have prov'd, 
That we had once held Plea of this mat- 
ter, and by conſequence if we had often 
done ſo, that no body elſe had to do with 
it. But if that Precedent be defective, 
and none can ſhew that ever any Petition 
was exhibited by any Elector for a per- 
ſonal Injury done him in rejecting his 
Vote, tho the Perſon he would have vo- 
ted for was return'd, this Action may lie 
for ſuch an Injury done to an Elector, 
without interfering with any Law or 
Uſage of Parliament that hath yer been 
made evident; and that brings me to 
another matter of that honourable Per- 
ſon's Diſcourſe, and I acknowledg he en- 
ter*d into it with a great deal of Candour 
and Fairneſs. 

HE was pleas'd to ſay, he thought it 
was admitted in this Debate, Thar the 
like Action is not to be found in all 5 
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Reports or Books of Law. I would al- 
low his Objection its due weight, and ad- 
mit what I take his meaning to be, That 
this Action, in the particular Species of 
it, may be new, tho it's old in its Genus 
or the principal Materials on which it is 
built; and I take it, if by the general 
Rule or Reaſon of Law for ſuch an Ac- 
tion it be warranted, this Action (as a 
thouſand other Actions on the Caſe may) 
will lie, tho 1n all the parts *tis not to be 
exactly parallePd ; for it is the very Na+ 
ture of, and imply'd in the name of an 
Action upon the Caſe, that every Man 
may maintain it on his particular Caſe, 
provided it carry 1n it the general Reaſon 
or Ingredients requir'd by Law to ſup- 
port ſuch an Action, tho in many Cir- 
cumſtances it may be perfectly new. 
J ſee that honourable Perſon under- 
ſtands clearly the neceflary Incidents 
of that Action; that is, there are to 
be damnum C injuria, which I take 
to mean a Damage to the Subject, not 
ariſing from a lawful, but which is 
the Conſequence of an valawful Act. 
Now, ſays he, firſt here is no Damage, 
becauſe antiently the Attendance Was 
thought a Service and a Burden, and the 
Right 
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Right of Electing was a Service too, and 
in being depriv*d of a Service there can 
be no Damage; and therefore one of the 
main Ingredients of an Action of the 
Caſe is wanting. This is clear Reaſon- 
ing, and either to be anſwer*d or ſubmit- 
ted to. 20) | 
IT is ſaid the Right of Electing was 
a Service, how true I doubt upon the 
reaſon of the thing : A Service was often 
a part of the Tenure, by which a Man 
held his Land till it came up to the 
Crown; and the Service was originally 
created by Grant and Reſervation. Now 
can any one imagine, that where one 
holds a ſmall Freehold, any ſuch Tenure 
was created between him and his imme- 
diate Lord originally by Reſervation, as 
that he ſhould vote to ſend Members to 
Parliament? 2 
BU if it might be conſider'd as a 
Ser vice ſo created, it will not do the buſi- 
neſs of the Argument, unleſs you con- 
ider it alſo as a Service of Burden, with- 
out Advantage or Privilege; for if it be 
a Privilege too (tho in its Creation it 
might be a Service) then the depriving a 
Man of it is an Injury. Now no body 
can think but that the Right to _ a 
r "Th K 2 Par-. 
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' Parliament-man, which: is a diſtinguiſh- 
ing Character from the Vulgar, and 
hath its weight in the Legiſlature, is a 
Privilege; and therefore to be depriv'd 
of it, is to be depriv'd, not only of a 
Service and Burden, but of a very valuable 
Privilege: and I believe any Engliſh- 
man would think we dealt hardly by 
him to deprive him of it, tho we ſhould 
tell him at the ſame: time, We depriv'd 


him only of a Service or Burden, and 


not of a valuable Privilege. 
ITHERE is another thing occurs on 
this Head: We have been ſo far ſrom 
thinking the being elected, a Service or 
Burden only, that in the nature of a Re- 
peal of thoſe judgments of Soame and 
Barnardiſton, by a poſitive Law we have 
given the Elected double Damages if he 
be deprived of that Service. Therefore 
by our .own Notion, and in our own 
Caſe, ?tis a Privilege that ought to be 
recompenſed even with double Damages, 
that is to ſay, when it concerns our 
ſelves. And ſhall we declare it a mere 
Service in the Caſe of our Electors, not 
to be recompenſed even by ſingle Dama- 
ges, and that after the undoubted Me- 
thads of the Common Law have ad- 
judged it their due? For 1 do not find 
any 
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any body doubts, whether this Man has 
proceeded in the legal Method through- 
out, even in the laſt Reſort. The Lords 
have not judged the Fact, they are bound 
as to the Fact by the Verdict, and they 
are unqueſtionably the Judges of the 
Law on a Writ of Error. And there- 
fore as to what hath been ſaid, That any 
Fact of an Election might come to be 
determined before the Lords, it is a great 
miſtake, for they judg purely of the Law 
on Writs of Error, asevery one knows that 
knows any thing of our Conſtitution. 
Give me leave to ſay, We upon this oc- 
caſion judg of this Matter only as a Mat- 
ter of Law which may affect our Privi- 
leges; and tho we have Authority to 
conſider what is Law, as it relates to or 
may intrench upon our Privileges, no 
body that ſits here can think that there 
lies an Appeal in this Place, or a ſecond 
Conſideration of this Matter aſter the 
Lords Judgment, as 'tis a Point of Law 
only, and as it regards the Right of the 
Subject. So that an Objection in point of 
Law here to the Judgment of the Lords, 
will not hold otherwiſe than as it relates 
to our own Privileges; for no body will 
ſay, That we are the Dernier Reſort in 
any other reſpect. And tho that is the 
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only Point that brings it properly under 
our Conſideration ; yet I fear we are tak- 
ing from the Subject in effect what the 
Law hath adjudged his Right, and re- 
verſing a legal Judgment given in the 
Subjects favour. There are other Argu- 
ments flung in to make up the weight 
only, as that which compares the preſent 
to the Caſe of a Dove - houſe; in which 
Caſe in regard of the multitude of Ac- 
tions that would follow, an Action will 
not lie for every one that is injured by the 
erecting of it, It is true, v here a Multitude 
are injured by one and the ſame Fact, 
it ſhall not be puniſhed by a multitude of 
Actions; but the Publick is to take care 
of it, becauſe the Injury is of a publick 
nature. But by the ſame Standard and 
known Laws of England, if one Man is 
ſo raſh as to commit a multitude of Iaju- 
ries which ſeverally affect ſeveral Perſons, 
it was never ſaid that he became unpu- 
niſhable by the multitude of his Offences 
but every one injur*d has his Action again 

him. I have heard it ſaid, defendit Nume- 
74, but that is ſpoken as to the Number of 
Offenders, not the Number of Offences 
committed by the ſame Man, And theſe 
Injuries which conſiſt in denying the Sub- 
ject to yote when of Right he ought 
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will not be multiply'd (as is objeted ) 
by letting the Subject know, That as 
they may come into Parliament to puniſh 
the Officer as a publick Offender againſt - 
the Conſtitution ; ſo the particular Per- 

ſon injur*d by being deny'd his Vote, 

ny alſo have an Action for the private 

and particular Injury done to him only. 

I WOULD mention one thing 
more : 'They who have ſpoke for the 0- 
ther Opinion, ſeem to take it for granted 
(which I do not take to be a true way 
of reaſoning) that becauſe in determin- 
ing who have a Right to ſit here, we do 
incidently, and only can in order to that 
End, determine who have a Right 
to vote, therefore no other Judica- 
ture can try the ſame Matter or Right 
to vote, tho it be to different Ends and 
Purpoſes. 

NOW if you will conſider the dif- 
ferent Juriſdictions in the Conſtitution 
of this Kingdom, there is nothing more 
common ; and many Inſtances may be 
given of it. There are variety of Ju- 
riſdictions that try the ſame Fact, and 
yet each hath a ſole and ſeparate Ju- 
riſdiction in that matter to different 
Ends ; and theſe Juriſdictions are not in 
that reſpect ſubordinate to one another : 
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Take the Spiritual and Temporal ; the 
Spiritual is not ſubordinate, but only 
reſtrainable by the Temporal, where 
they intrench upon the Temporal; as 
in the common Inſtance of Matrimony, 
which directly.and abſtracted from other 
purpoſes, is triable in the Spiritual 
Court and no where elſe: But yet if 
that comes to be a Queſtion of Fact in 
relation to a Title at Law, or to make 
out a Deſcent, why the Temporal Courts 
every day try it, tho per ſe and taken 


by it ſelf, it belongs to the Juriſdiction 


of the Spiritual Court; and yet theſe 
Courts are not in that reſpect ſubordinate 
one to another. 

SO in the Caſe touched upon of a 
Battery, *tis not triable in the Common 
Pleas, as *tis an Offence againſt the Pub- 
lick Peace, by Indictment in order to a 
Fine, but triable in thoſe Courts onl 
that have a Criminal Juriſdiction ; but 
as *tis a private Injury, and in order to 
recompenſe the injur'd in Damages, that 
is triable in the Court of Common Pleas, 
and other. Places which have cognizance 
of Civil Actions only : And this is not 
in reſpect that one Court is ſubordinate 
to the other, but one holds Plea of 'the 
{ame Fact in order to one End, and the 
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other in order to another End; and 


thereis noclaſhing of Juriſdictions in ſuch 
Caſes. | 


F OR what hath been objected, That 


this may create variety of Judgments 


concerning the ſame Right: This does 
not weigh it ſeems in our own 
Caſes, for we may bring our Actions for 


double Damages for a falſe Return, and 


yet that may produce the ſame variety 
of Judgments. So was the Opinion of 


the Houſe in the Caſe behind me cited; 
and the Law is plain, That tho the laſt 
Determination of this Houſe, where 
there hath been any, ſhall determine the 
Right of Election, and there the Judges 
and Jury ſhall be bound by the laſt De- 
termination, and to act by the ſame Rule; 
yet in Towns where there has been no 
Diſpute of the Right ſettled here one 
way or other, the Candidate may not- 
withſtanding bring his Action, and he 
or the People of the Place may alſo pe- 
tition the Houſe of Commons. And 
then there is the ſame Objection, for there 
may be variety of Judgments touchin 


the Right of Ele&ion, one in the Houſe 


of Commons, and another in the Courts 
below. And upon the Trial, in order 
to obtain Damages, a Jury, in ſuch 


Caſes 
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Caſes where the Right had never been 
ſettled in Parliament before the Election 
in queſtion, are not directed by the Judg- 
ment of your Houſe on the ſame diſ- 
puted Election, nor is any Jury bound 
to follow ſuch Judgment. And if you 
will go upon a Suppoſition, that a Judg 
and Jury may gocontrary to Law and 
Right, or the Determinations of this 
Houſe in the Caſe before you, tis an 
Objection which you have over-look'd 
in your own Caſes; and therefore why 
ſhould it be an Objection to hinder the 
Perſon whom you repreſent of his Re- 
medy for the Injury done him ? 

UPON the whole, I am for ſo 
much of your Queſtion. as ſerves only 
todeclare, That you have the fole Power 
of determining the Right of all Elec- 
tions, and even the EleQors Right to 
vote, to the end to try who is your 
Member, or to puniſh the Officer as an 
Offender againſt the Conſtitution : So 
far is agreeable to the conſtant Law and 
Practice of Parliament. But for that 
part of the Queſtion which relates to 
the reftraining the Electors from bring- 
ing their Actions for the perſonal or pri- 
vate Damage done to them, I think it is 
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not agreeable to the Law or Conſtitution 
of Parliament. 


Sir Hu HR. MACKWORTH. 
Mr. Freeman, we are much oblig'd to 
the Gentlemen that have argu'd on both 
ſides, who have brought the matter of 
this Debate into a narrow compaſs : The 
Queſtion is this, Whether an Elector 
« be intituled to an Action at Common 
“ Law againſt the Officer for recovery 
« of Damages, in caſe his Vote which 
4 he offer*d be not taken down in Wri- 
« ting, and enter'd on the Poll? or, 
„Whether the Houſe of Commons 
& have the ſole Privilege of examinin 
* and determining the Right or Qualifi- 
& cation of every Elector to give his 
Vote, and to judg of the Behaviour of 
“ every Sheriff, and other Officer in 
« taking the Poll on the Election of 
« Members to ſerve in Parliament? 

I AM of opinion, with great ſub- 
miſſion to better Judgments, that the 
Houſe of Commons have a ſole Right 
of Judicature in theſe Caſes, and that 
the EleQor is not intituled to an Action 
at Common Law, I ſhall endeavour to 
ſupport this Opinion, by anſwering the 
Arguments that have been made uſe of 

to 
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to prove the contrary : And firſt, I crave 
leave to obſerve, that the Gentlemen 
who have argued on the other fide have 
not taken notice of a Diſtinction which 
ſeems to be very material in this Caſe, 
and that is, Between an actual Force 
or Violence done by the Officer, and 
a bare Omiſſion in point of Duty. It 
is agreed, that in caſe the Officer does 
by Force or Violence obſtruct or hinder 
an EleQor from offering or pronouncing 
his Vote at an Election for which of the 
Candidates he pleaſes, the Elector will be 
intituled to an Action at Common Law 
for recovery of Damages, for that is a 
Perſonal Wrong, and does not con- 
cern the Right or Qualification of an 
Elector to vote in Elections; but in caſe 
the Officer does permit the Elector quiet- 
ly to offer or pronounce his Vote (as 
he did in the Caſe of Aſhby, who pro- 
nounc'd his Vote for Sir Thomas Lee and 
Simon Mayne Eſq;) but does not think 
fit to enter his Vote upon the Poll, the 
Elector in this Caſe is not intituled to an 
Action at Common Law for recovery of 
Damages, becauſe he has neither ſuffer'd 
any Force or Violence, nor 'is by ſuch 
omiſſion depriv'd of his Vote: for a 
Vote being once pronounc d, the 2 
a taKcs 
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takes it for the benefit of the Pub- 
lick, tho the Officer be wanting in 
his Duty; and none have power to 
determine, whether the Elector had a 
legal Vote, and whether the Officer 
bad ſufficient reaſon to refuſe to enter 
the ſaid Vote on the Poll, but the Houſe 
of Commons. If any others ſhould | 
have Authority in this Caſe, they will 1 
be able to deſtroy the Freedom of E- in 
lections and the Conſtitution of Parlia- 1H 

ments. a 1 
II is inſiſted by ſome Gentlemen, 
that the Electors have no proper Reme- 
dy in this Caſe in the Houſe of Com- ; 

mons, and therefore they muſt have ! 
their Remedy at Common Law: but ö N 
1 


. 


with great deference to their Judgments, 
the EleQors have a very proper Remedy 
in this Houſe in every reſpect; for here 
their Votes will be allow'd, the legal 
Repreſentatives reſtor'd, and the Officer q 
will be puniſh'd for any wilfal default 
in the Execution of his Office. This is 
a Remedy that anſwers the end for 
which every Elector is intituled to give 
his Vote, which is not for a private ad- 
vantage to himſelf, but for the general 
advantage of the whole Kingdom. But 
the Aion at Law is no proper —_ 
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dy in any reſpect: For ſince a Vote that 


is offer d and refus'd is as good by the 
Law of. Parliament as a Vote that is 


offer'd and receiv*d, and is ſo adjudg'd 
on the Trial of every Election in the 
Houſe of Commons, or elſe they could 
not fill their Houſe with legal Repreſen- 
tatives; it is not proper or reaſonable 
that an Officer ſhould pay Damages to 
an EleQor that has not ſuffer'd any, 
nor that a publick Offence ſhould be 
uniſh'd by a private Satisfaction; which 
15 not likely to prevent the Evil, preſerve 
the Vote, and reſtore the Repreſenta- 
tive; nor is the ſame conſiſtent with the 
Conſtitution, or the publick Safety. 
THE Qualification of Electors, and 
the Behaviour of Officers in all Elections, 
are matters of Parliament, and ſuch 
matters are not cognizable elſew here, 
as hath been oſten declar'd by all the 
Judges of England: A Parliamentary 
Caſe requires a Parliamentary Remedy. 
And fince Votes have been refus'd in all 


Elections; if Electors in this Cafe had 


been intituled to an Action at Law, it 
muſt be preſum'd that ſome time or other 
ſuch an Action would have been brought, 
which yet was never once atter 1 


in 
any former Reign; and all thoſe * of 
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Parliament that were made to give Da- 
mages in Caſes relating to Elections, do 
demonſtrate that no ſuch Damages could 
be recover'd at Common Law ; for if 
they could, there had been no occaſion ' 
for making any of thoſe Statutes. 

I'T is inſiſted, that every Right muſt 
have a Remedy; but then the Subject 
muſt be firſt deprived of that Right, 
which in this Caſe he was not; and 
even when he is, he muſt have his Re- 
medy in a promos manner, and in a pro- 
per Court. There are ſeveral ſorts of 

Rights, and ſeveral ſorts of Laws in 
Exgland, and there are ſeveral Courts 
of ſuſtice for the Adminiſtration of thoſe | 
Laws: A Man that has a right to a 1 


Legacy can't bring an Action at Com- 
mon Law, but he has a proper Remedy 
in the Spiritual Court. The like may 
be obſerd'd of Caſes that belong to the 
Courts of Chancery, Admiralty, Stan- 
nerys, and of the Foreſt Laws. The 
Subject cannot bring Actions at Com- 
mon Law in Caſes that belong to the 
Juriſdiction of other Courts. And when 
my Lord Chief Juſtice Coke enumerates 
the ſeveral Laws in this Kingdom, he 
gives the precedence to the Law and 
Cuſtom of Farliament, which he tells 
us 
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us is ſuperior to the Common Law in 


Weſtminſter- Hall. And as every Court 


at Law has its Cuſtoms and Privileges 


peculiar to it ſelf, and is ſole Judg of 


them, ſo alſo the high Court of Parlia- 


ment, ſuis propriis legibus & conſuetu- 


dinibus ſubſiſtit, hath its own proper Laws 
and Cuſtoms, and is ſole Judg thereof. 
And if an Action at Common Law will 


not lie for a Legacy, where the Spiri- 


_ - tual Court has a Juriſdiction, tho the 


Temporal Courts have in many reſpe&s 


a ſuperior. Authority; ſuch an Action 
will much leſs lie in a Caſe concernin 
the Parliament, which is the highe 
Court of the Kingdom, and who are 
ſole Judges of all Caſes relating to them- 
ſelves. But ſome carry this further, and 


ſay, that every Right muſt have a Re- 
medy with Damages. This may be 


true in moſt Caſes, where a Man is de- 
priv'd of Rights of Property and Poſſeſ- 
ſion; but there are many Inſtances to 


be given where a Right of Franchiſe or 


Privilege is not intituled to any Damage; 


as a Perſon elected Mayor of a Corpo- 
ration, if the proper Officer refuſes to 
ſwear him, has no Action at Law for 


Damages, but his Remedy is by a 


Mandamus out of the Queen's Bench: 


There | 
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There is a Remedy by Quare impedit; 


ut not to recover Damages. In a Writ 
f Right you ſhall recover the Land, 


ut no Damages: So in this Caſe, the 
proper Remedy is to have the Vote al- 


 low'd, which can only be done by the 
_ Houſe of Commons. Some Gentlemen 
have found out a new diſtinction, which 
I never heard before, that the Houſe 
of Commons have the ſole Privilege to 
judg of the Rights of Electors, and of 
the Behaviour of Officers, to one intent, 
but not to another; that is, in order to 
determine who are the legal Repreſen- 
tatives, but not to give Damages to the 
Party injured. But with great ſubmiſſi- 
on, there is no weight at all in this Di- 
ſtinction: for as it is plain that the R. 
lector is not in this Caſe depriv'd of his 
Vote, and therefore ſuffers no Damage; 
ſo it is alſo evident, that the Judgment 
of the Houſe of Commons in Matters 

perly cognizable before them cannot 

contradicted by any other Judicature ; 
and therefore their Judgment of the Qua- 
lification of the Elector, and of the Be- 
haviour of the Officer, muſt he concluſive 
to all intents and purpoſes whatſoever. 
It is contrary to the Reaſon of all Law: 
that the Behaviour A an Officer _ 
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be fubject to the Determination of two 
independent Juriſdictions: Or that he 

ſhould be innocent by the Judgment of 
a ſuperior Court, and guilty by the 
Judgment of an inferior: Or that he 
would be twice puniſnh'd for the ſame 
Offence. No Man can ſerve two Maſters: 
The Officer at this rate will be ev 
way enſnar'd, and made liable to Pu- 
niſhment, whether he does his Duty or 
not: If he accepts illegal Votes on the 
Poll, he will forteit 500 J. by the Statute 
for a falſe Return; if he refuſes them, 
he may be ruin'd by a multitude of Acti- 
ons; for if ene may bring an Action, 
there may five hundred, ſince every 
Man at this rate may offer a Vote, and 
bring an Action for not entring it upon 
the Poll. How is this conſiſtent with the 
freedom of EleCtions, in which there 
ought to be no Terror, neither on the 
Electors nor. on the Officers? but as the 
EleQtors ſhould be free to offer their 
Votes, ſo the Officers ſhould be free to 
judg whether they ought to be enterd 
on the Poll or not; and they ought not 
do be accountable to any but the Houſe 
ol Commons, whoſe Servants they are in 
all matters relating to Elections, and ho 
are entruſted wü the Determination 0 
Be, % all 
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all Matters and Caſes relating thereto; 
and they may as well puniſh them ſor 
taking illegal Votes on the Poll, as ſor 
not taking thoſe that are legal. In neither 
of which Caſes have the judges of the 
Common Law any Juriſdiction, tho there 
is the ſame reaſon in both, to take care 
that every the meaneſt Subject may have 
Relief for any Injury done him; but 
we are not to take more care of the 
meaneſt Subject than of the whole Houſe 
of Commons. The greateſt Subject in 
England ought to have no Relief but 
What is conſiſtent with the Law of Par- 
liament, and the Safety of the Conſti- 
tution. If an Action lies, and upon a 
udgment on that Action a Writ of Error 
ies in the Houſe of Peers, the Lords 
will be the ſole, Judges at laſt who 
have Votes to chuſe a Houſe of Com- 
mons; which is directly contrary to the 
fundamental Maxim of the Law and 
Cuſtom of Parliament, that the two 

Houſes are mutual Checks to each other, 
and ſole Judges of their own Privileges. 

1 HIsS is an excellent Conſtitution, 
and admirably. well contriv'd for the 
common Safety: but how can this Con- 
ſtitution be preſerv'd if the Lords can, 
Puniſh our Officers, and govern our 
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Elections? This will be the way to de- 
ſtroy all Checks, and to make the Houſe 
of Commons dependent on the Lords ; 
.and then I cannot ſee upon what Foun- 
dation you can be ſaid to fit here to do 
any Service for your Country. = 

'OTHERS inſiſt that this is a Right 
that is incident to the Freehold and Free- 
dom of Electors; therefore as their Free- 
holds' are cognizable at common Law, 
ſo is every Incident belonging to it. 
This Argument is plauſible at firſt ſight, 
but in reality there is nothing in it: for 
tho the Commons of England have ſub- 
mitted their private Differences to Arbi- 
trators or Judges, indifferently - choſen 
and appointed by the Prince, the com- 
mon Parent of the People; yet they 
have never ſubmitted their fundamental 
Rights and Privileges, which they hold 
in their publick and politick Capacitys 
as a free Branch of the high Court of 
Parliament, to any other but their own 
Repreſentatives, who are choſen and ap- 
pointed by — 1 is not a 
Caſe properly ſpeaking between Party 
and Party, but between the Lords 1 
Commons, becauſe the Determination of 
this Caſe brings the whole Right in 
queſtion, Who have a Privilege to judg. 
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of the Qualification of Electors to give 
their Votes in Election of Members to 
ſerve in Parliament, Whether the Lords 
or the Commons? It is not now the 
Queſtion, Who hath the beſt Right to a 
Freehold or Freedom, or to any thi 
that is incident to it? but, Whether 
the Commons of England ſhall have any 
Freeholds or Freedoms at all * Or, which 
is the ſame thing in effect, Whether they 
ſhall have any Security. for thoſe Rights 
or not? for if the Lords are Judges of 
your Privileges, you can hold no Right 
ut during their Pleaſure. 3 
THE Lards ſeem to contend for 
the Right of the Subject, but I wiſh 
it is not for a Power to inable them- 
ſelves to judg and determine as t 
think fit of all our Rights and Liber- 
ties; for this is the neceſſary Conſe- 
quence of allowing an Elector to have 
a2 Remedy in any other place but within 
theſe Walls. | 
THIS is my humble Opinion; and 
if T am miſtaken, other Gentlemen will 
ſet me right. This is certainly a matter 
of the higheſt importance to the Wellare 
of the Subject, and I doubt not but 
they will very well conſider it before 
they give way to the eſtabliſhing a Pre- 
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cedent that tends to deſtroy the Privi- 
leges' of this Houſe, or the Liberties of 


their Country. 

'A GREAT Tepderachs' is. expre eſs d 
for wr poor Man, whoſe Vote has been 
refus'd but wherher he had a Right to 
give bis Vote is very much queſtion'd, 
and never yet determun'd by this Houſe, 
who has the proper  Judicatre thereof, 
But admitting he had a Vote, Whether 
ought to be prefer d, a private Intereſt, 
or the publick Safety? Whether will 
be moſt for the Honour of this Houfe, 
and the Intereſt of our Electors, The 
Care of a private Perſon by a new in- 
vented Action, neither warranted by 
Reaſon, Precedent, or any eftabliſh'd 
Law; or the Care of the Parliament, 
and the Conſtitution, on which de 
the Rights and Liberties of all the C 
mons of England ? | 

SIR, I beg pardon for wh up 
ſo muck of your time, but I muſt con- 
ſeſs, it ſeems to me, that our All depends 
upon a 12 . of this mat- 
ter; for I cannot fee any other reaſon 


why this new Device is ſupported by 
the Lords, but only to render. IM als 
carious and uſeleſs, 


Sir 
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Sir GiL BERT DOLBEN. Mes 
Freeman, I ſhall not trouble you very long 
at this time of day: I think the Point 
in Debate has been truly. ſtared by the 
Gentlemen who have laſiſted on this 
for an Elector, for having been refus'd his 
Vote at the Election of a Member to 
ſerve in Parliament? A learned Gentle: 
man would have the Queſtion to be, not 
Whether an Action will lie; but, Whe- 
ther this Houſe has the ſole Right of de- 
termining that Matter, and of giving 
/ Remedy in it. I conſeſs I think it is 
more properly ſtated the other way: But 
the thing is ſcarce worth a Diſpute, ſince 
which way ſoever you turn the Tables, 
it comes to the ſame point, and one of the 
Queſtions will in conſequence be reſolv d 
by the Reſolution of the other: For if 
that Queſtion be put which is propos d 
by the Gentleman, and carry'd in the 
Affirmative, That this Houſe has the ſole 
Right of determining this and all other 
matters whatſoever that concern the 
Right of Election; then it muſt follow, 
that whoever is wrong' d in any ſuch re- 
ſpect, cannot be redreſs'd by Action, 
ſince the Right. of determining in 9 
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of this nature, is not in the Courts below, 
but ſolely in this Houſe. 
18S HALL not offer you any Argu- 
ments to prove this ſole Right, many 
having been urg'd by others; but I will 
conſider ſome things (without taking Fi 
much of your time) that have been 
fer'd as Objections to it. 
S8OME Gentlemen have made a dif- 
tinction in this Caſe, between the Right 
of the EleQors, and of the EleQted ; 
and they will have i it, That the Courts 
below may decide- the firſt, but not the 
laſt: Whereas, in my poor Op inion, the 
deciſion of the Electors Right muſt ne- 
ceſſarily in many Caſes decide who has 
Right to be elefted. For ſuppoſe a com- 
mon Caſe, That one of the Candidates 
inſiſts upon an Election by a ſele&t num - 
ber, and the other upon a popular Elec- 
tion: if in this Caſe one of the Populace 
berefus'd his Vote, upon a pretence — 
he is not of the ſeloct number, where. 
upon he brings his Action apainſt the 
Officer ; will not the event of that Trial 
| Feterming (in conſequence) the Right of 
| the Candidates? ' Surely it muſt ; Fr nce if 
ir go for the Plaintiff, "he for whom the 
Plaintiff offer'd to vote, and who had 


the popular Intereſt, will appear to have 


* 
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had the Right of Election; and fo will | 
the other Candidate, if it go for the De- i 
fendant. — — other Ca * to * ſame f 
purpoſe might t: So that if an Ac- 
tion of this Nate ſhould lie, it muſt 
(as I apprehend) unavoidably follow, 
That Weſtminſter Hall by original Action, 
and by Writ of Error the Houſe of 
Lords, will have Power todetermine (at 
leaſt conſequentially) who has Right to 
ſit in this Houſe, and who not. And how 
conſiſtent ſuch a Determination will be 
with your undeniable Right (acknow- 
ledg'd on all ſides) of determining the 
Elections of your Members, excluſive of 

all other Juriſdictions, I leave to Gen- 
tlemen to conſider. | 

- A LEARNED Perſon _—_— 
to object, That Right is founded upon 
Uſage; and if this Houſe had the ſole 
Right of judging in a Caſe of this Na- 
ture, where a ſingle Elector is wrong'd, 
doubtleſs there would be ſome Precedent 
of Relief given to ſuch an injur'd Per- 
ſon. But (ſays the Gentleman) there is 
no ſuch Precedent, and therefore it muſt 
follow, That this Houſe has not the ſole 
Right of relieving in that Caſe. I think 
L may ſaſely deny his firſt Propoſition, as 
he applies it to the Rights of this Houſe, 
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which (generally ſpeaking Y' are | not 
founded upon Uſage. - Sir, the Rights of 
Parliament are chiefly founded upon the 
Nature and Conſtitution of Parliaments. 
Uſage is indeed a Corroboration, and 
an Evidence of thoſe Rights; but the 
foundation of them, is our being a part 
of the Legiſlature, whereby we neceſſa- 
rily become inveſted with ſuch Rights 
and Privileges, as enable us to act and 
to diſcharge. our Duty in that great Ca- 
pacity : So that it is not ſo much what 
has been us'd, as what is neceſſary to the 
Support of our Conſtitution, that muſt 
be the Rule and Meaſure in determining 
the Rights of the Houſe of Commons. 

BUT neither has Uſage been want- 
ing in this Caſe: For whereas the Gen- 
tleman aſſerts, That there is no Prece- 
dent where this Houſe has given Relief to 
a wrong Elector, (with ſubmiſſion 
ſeveral ſuch Precedents appear upon your 
Books, particularly in the Caſe of Ban. 
bury, where four or five of the Inhabi- 
tants complain'd, and the Houſe gave a 
Remedy. And I cannot fee. why, if it 
has been given to four, it may not be 
given to one; nay I ſhould think if more 
than one have been reliev'd, 4 fortiors one 
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BUT it ſeems to me, that the. Ar 
ment drawn from Uſage goes much 
urther than the learned Gentleman in- 
tended it ſhould: for if all Right be 
founded upon Uſage, all Right of Action 
muſt be ſo founded; and then what be- 
comes of this Action which the Gentle · 


man has labor'd to ſupport ? If Uſage be 


nothing elſe but the repetition of the like 
Adds, then this Action (according to the 
Gentleman's Rule, that Uſage is the Foun- 


dation of Right) cannot be rightful, 


ualeſs there hath been a repetition of the 
like Action, 


NOR can it be ſaid, that this is the 
firſt time any ſuch Cauſe of Action has 


pond that therefore it could nat have 


een brought before ; for there has ſcarce 
been a Parliament cal'd inany Reign, but 
ſome or other has without doubt been 
wrongfully refyg'd his Vote: So that the 
Cauſe having been frequent, it muſt have 
had the like effect &er now, in caſe ſuch a 
Wrong could have been redreſsd by 
bri ing ſuch an Action. 
: BY T no Gentleman. has pretended to 


* 


ſay, That any Action of this Nature 
was ever brought before; and therefore 
we may inter from the learned Gentle- 
man's, own Poſition, as likewiſe 17 
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the Authority of Littletans Text, That 
ſince none has been brought, none can 
be brought, And this has been the con- 
ſtant Opinion of the Courts in Weſtmin- 
ſter Hall, the Judges having upon every 
occaſion, where the Rights of Parlia- 
ment have fallen under their conſideration, 
in all times declar'd, That nothing o 
that kind is within their Juriſdiction: 
Nor can they judg of any ſuch matter 
farther than as they are impower'd by 
particular Statutes. 
AND this was the reaſon why the 
Judgment in Barnardiſton's Caſe given in 
the King's Bench was revers'd in the Ex- 
chequer Chamber, becauſe it was a thing 
pay of Parliamentary Cognizance, the 
Houſe of Commons having the ſole 
Power of determining all Matters relat- 
ing to Elections and Returns, except in 
Statute-Caſes. Nay the Court of King's 
Bench had declar'd, They would not 
have proceeded in that Action of Barnar- 
diſton, had it not been grounded'upon a 
precedent Judgment yon in the Houſe 
of Commons. But the Judges in the Ex- 
chequer Chamber thought, that even 
the Determination of the Houſe was not 
a ſufficient Authority tothe Courts below 
to hold Plea in an Action relating to the 
| _ Rights 
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Rights of Parliament, tho the Action 
was grounded upon that Determination; 
and therefore they revers d the Judgment 
given in that Action: And (Which is a 
mighty ſtrong Circumſtance in the Caſe) 
that Reverſal was afterwards affirm'd in 
the Houſe of Lords. So that it is plain, 
even the Lords themſelves were at that 
time of the ſame Opinion with the 
Judges, That netbing which concern'd 
Elections was cognizable in Weſtminſter 
Hall: for otherwiſe they could not have 
affirm'd the Judgment given in the Ex- 
chequer Chamber, which was grounded 
intirely upon that Maxim. 
THIS appears farther by what their 
Lordſhips did in the Caſe of Holis and + 
Elliot, againſt whom Judgment had been 
given inthe King's Bench, for what they 
ad ſaid and done in this Houſe. In the 
year 1667. the Houſe of Commons vo- 
ted, That the Judgment given in the 
King's Bench againſt thoſe Perſons was 
illegal, as being againſt the Privilege of 
Parliament, And this Vote was (as I 
remember) deliver'd to the Lords at a 
Conference, with a deſire of their Con- 
currence to it: Accordingly the Lords 
ſent a Meſſage, That they did concur. 
Nay they were ſo zealous, as to 1 
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Lord Hollis to bring a Writ of Error up- 
on that Judgment, which was done, and 
the Judgment was tevers d. From 
whence it muſt be infer'd, that their 
Lordſhips were then of Opinion, that 
whatever Judgment is againſt the Privi- 
lege of Parliament (that is, of either 
Houſe of Parliament). is an illegal Judg- 
ment. nd 

N OW to lay theſe two Opinions of 
the Lords together: If the Houſe of 
Commons has the ſole Privilege of judg- 
ing all Matters relating to Elections (up- 
on which ground their Lordſhips affirm'd 
the Reverſal of the Judgment in Barnar- 
diſton s Caſe) and if every Judgment 
given againſt the Privilege of Parliament 
e illegal (as their. Lordſhips both re- 
ſolv'd and judg'd in the Cate of Hollis 
and Elliot) how comes it to paſs, that 
the Lords have lately thought fit to 
reverſe the Judgment given in this Caſe 


of Aſbby and White, which was grounded 


upon that very Opinion, eſtabliſſd by 
their Lordſhips in the Caſe of Barnards/+ 
ton, That all Matters concerning Elec- 


tions are determinable only in the Houſe 


of Commons? And conſequently, how 
can we. avoid ſaying (purſuant to. the- 


other Opinion, and to the Judgment they 


gave 
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gave in the Caſe of Hollis) That their 
Lordſhips Judgment of Reverſal given 
upon the Writ of Error in Abs Caſe, 
being againſt what themſelves have 
own'd to be the Privilege of the Houſe 


of Commons, is an erroneous (not to 


ſay an illegal) Judgment? 


I CONFESS I cannot much won⸗· 


derat its being fo, when I confider, that 
the Steps their Lordſhips made in proceed- 
ing to this Judgment of Reverſal, were 
ſo very haſty, as not to afford them ſuffi- 
cient time to weigh and to deliberate up- 
on a Matter of ſuch Importance. This 
Cauſe had depended near a twelvemonth 
in the King's Bench, it had been argu'd 
ſeveral times at the Bar, and at length 
ſeriatim by the Juſtices, three of whom, 
upon the reaſon of former Reſolutions, 
gave Judgment againſt the Plaintiff, that 
the Action does not lie: And yet no 
ſooner was this Writof Error brought, 
but the Errors are immediately argu'd ; 
and upon the firſt Argument, the Opini- 
ons of the Judges are requir d; and not- 
withſtanding they deſir'd time but till the 
next day to conſider of the Caſe, the 
Lords (as I am very well aſſur'd) would 
not allow them an hour, but oblig'd 
them to deliver their preſent 2 
Wnic 
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which tho ſeveral of them expreſs'd ve 
3 ſeveral others were 2 


affirming the judgment; yet their Lord - 
ſhips were ſo very clear, and ſo determi- 
nate in the point, that without any far- 
ther conſideration the Judgment was re- 


» ver s'd. . | 


AND now I deſire Gentlemen to 


judg, whether in this inſtance the Lords 


have ſhewn that regard either to the Pri- 
vileges or to the Dignity of this Houſe, 
which their Anceſtors and themſelves had 
formerly expreſs d upon the Occaſions 
before mention'd. _ 
TI WILL take notice but of one 
thing more which fell from a learned 
Gentleman, who inſiſted, that the Elec- 
tion to Parliament is not a Service, but a 
Privilege, becauſe double Damages are 
* by the late Act concerning Returns. 
have caſt my Eye upon that Act, and 
I think if the Preamble be read, it will 
appear that Gentleman was ſomewhat 
unfortunate in appealing to it; for the 
Preamble calls the Election to Parlia- 
ment a Service in expreſs terms, and cer- 
tainly with good Reaſon. If the Houſe 
will give me leave, Pl! read it. | 


*WHEREAS 


(161) 


« WHEREAS falſe and double 
«© Returns of Members to ſerve in Par- 


« ljament are an Abuſe of Truſt in a 


« matter of the greateſt Conſequence to 
ce the Kingdom, and not only an Injury 
to the Perſons duly choſen, by keep- 
« 10g them from their Service in the 
% Houſe of Commons, and putting 
“them to great Expence to make their 


« Elections appear, but alſo to the Coun- 


& ties, Cities, Boroughs, and Cinque- 
„ Ports by which they are choſen, and 
« the Buſineſs of Parliament difturb'd 


te and delay d thereby; Be it therefore 


< enadcted. 


Sir, not to trouble you any longer, 
1 1 entirely for the Queſtion as it is ſta- 
red. | 


Mr. KING. That which calls me 
up, in the firſt place is what that honora- 
ble Gentleman juſt againſt me was pleas'd 
to intimate, as if the Right of Electing 
was only a Service, and not a Liberty or 
Privilege; and I find a worthy Member, 
that ſpoke laſt, is of the ſame Opinion. 
Truly 1 am "_ tell you my own 


with- 
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without deſiring the Act * WG 2. 9 cap. 
may be read. — | 


MEMBERS. No, no. 


Mr. KING. Tis an Act to andbla 
the County Palatine of Durham to ſend, 
Members to Parliament, and it recites, 
That they had not before that time had 
the Liberty and Privilege of electing and 
ſending any Members to Parliament : 
where you ſee the Legiſlature call it a 
Liberty and Privilege; and if the Le- 
giflature call it ſo, I think Imay venture 
to call it ſo too. And if it be a Liberty 
and Privilege, then the Queſtion will be, 
Whether it does not ſtand on the ſame 
bottom with our Liberties and Privileges. 
Ia cafe of any other Franchiſe or Liberty, 
an AQtion lies at Common Law for the 
breach thereof ; and why an Action 
ſhould not lie at Common Law for the 
breach of this Franchiſe, as well as for 
the breach of every other Franchiſe, is 
to me very ſtrange. Gentlemen take it 
for granted, this is purely an Action at 
Common Law, and no Statute hath any 
influence on it. Now there is a Statute 
which hath not been mention'd (on- 
Jy I muſt firſt * that which I 
think 


think no body will deny, viz. That 


wherever an Act of Parliament does for- 


bid any thing, if any body be injur'd by 


the doing of the thing ſo prohibited by 
that Act, in conſequence of Law the 
Perſon injur*d hath an Action) 1 ſay, there 
is a Statute: that forbids Diſturbances or 
Hinderances in matters of Elections; 
and by conſequence of Law, that Sta- 


tute gives an Action to the Party injur'd, 


againſt the Perſon diſturbing or hindering 
him in his Election. The Statute I mean, 
is the 3 E. 1. 5 cap. that is a poſitive 
Law whereby all; Diſturbances in Elec- 
tions are forbid : Every Man is forbid to 
hiader or diſturb by Force or Arms, by 
Malice, or menacing any man, to make a 
free Election. | 


4 SHALL only inſtance in one pa- 
rallel Caſe, tho I could in many more: 


The Statute in Ric. 2. time, de Scandalis 
Magnatam, only forbids the ſpeaking 
Evil of great Men; there is not one 
Word of an Action, yet by operation of 
Law it was always held, that an Action 
would lie upon that Statute for a Scan- 
dal of a great Man, becauſe it was pro- 


hibited by that Statute. So. here, the 
Statute forbids the diſturbing of any 
Man by Force dr Malice to make free 


M 2 Elec- 
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Election ; the Jury have found that the 


' Defendants did in this Cauſe maliciouſly 
_ diſturb and hinder the Plaintiff from 


voting at the Election; and by a like 
Conſequence and Operation of Law, this 
Action is maintainable. 
GENTLEMEN ſay, this is a neẽ- 
Action never heard of before: It is true, 
this particular Action was never brought 


before, but Actions of the ſame kind 


and nature, and grounded on the ſame 
Principles and Reaſons of Law, have 


been brought before. Er abi eadem eſt 


ratio idem jus. I could give you many 
Inſtances of this kind. Was it ever 
heard till the 20th or 21 Car. 2. that an 
Action lay againſt an Officer for denying 
a Poll to one who ſtood Candidate for 


a Bridg-maſter ? The Mayor deny'd the 


Poll, and ſaid, he was Judg of the Elec- 


tion: And upon this the Perſon injur'd 


brought his AQtion and recover'd. At the 
ſame time it was ſaid, there was no ſuch 
Action ever heard of before; ?tis true, 


not that Species but the Genus was heard 


of. Another Action was brought 
2 2. (which was never heard of 

fore) againſt a Mayor, for refuſing 
the Plaintiff's Vote - for a ſucceeding 


I 
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I BELIEVE every body knows 
that all the Law Books ſor 4oo Years ſay, 
That the Reverſioner had liberty to go 
into an Eftate of a Tenant for Lite, 
to ſee if he commit Waſte. - And no 
Action was ever brought till 16 Ja. 1. 
by a Reverſioner againſt a Tenant for 
Life, for refuſing to let him in to ſee 
whether Waſt was committed. No 
Action was ever brought againſt a Ma- 

ſter of a Ship for the negligent keeping 
and loſs of Goods on board his Ship, 
till about the 24 Car. 2. and yet the Ac- 
tion lay. 

THERE was another Action in K. 
Car. 1// time, brought for a falſe and 
malicious proſecution of an Indictment 
of a Man for Treaſon, There was the 
ſame Objection; and it was ſaid, That 
this would deter People from proſecuting. 
And no body ever dreamt of it before, 
tis true, but it ſtood upon the general 
Reaſon of the Law; if you do me a 
Wrong I muſt have a Remedy, And 
as to what a worthy Gentleman hath 
ſaid, That there are Inſtances at Com- 
mon Law, where a Man ſhall recover 
and yet have no Damages; tis true in 
real Actions, but let him give me an In- 
ſtance of that in an Action of the Caſe. 

1 He 
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He recovers nothing there ; if he does not 
recover Damages in real Actions, he re- 


covers the N it ſelf.— 


ME NMIERS. The Weeſtion, the 
Queſtion. 


Mr. K 1 U. 1 find Gentlemen are 
very uneafy, | eue trouble you id o fur- 
ther. * wy 


Mums us. | Goon, go on. 


Mr. K ING. yl agree, the detel iw 
ing the Right of Election belongs to the 
Houſe of Commons; and they oughr to 
apply to the Houſe of Commons in that 
Caſe : Andi ſhall not depart from that, 
I think I can't without ruining the Con- 
ſtitution; hut that which L fay is, "That 
this Action does not at all relate to the 
Right of Election. This Action is 
brought by a Man that hath an undoub- 
ted Right of voting, againſt an Officer 
for maliciouſly refuſing” his Vote. Put 
the caſe this had happen'd in a Coun- 
ty (for the Law would have been the 
ſame) that a Freeholder who had a 
Right to vote, had tendred his Vote to 
the Sheriff; and tho he knew he was a 


Free- 
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Freeholder, yet the Sheriff ſhould mali- 
ciouſly refuſe his Vote: Hath the Sheriff 
done this Man an Injury, or no? This 
Man does not bring his Action, becauſe 
the Perſon he would have vated for is 
not return'd, but *tis becauſe there is an 
Injury done to his Franchiſe, If I thought 
the Right of Election was concern'd in 
this Cale, I would go as far as any, for I 
think that does belong to the Houſe ; 
but I don't think this is concern'd in the 
preſent Caſe. | 


Sir THO. LITTLETON. I ſhall 
be ſhorter than ſome imagine. It has 
been diſcours'd, Whether this be a Pri- 
vilege or a Burden, c. Let them 
think it a Burden that call it ſo: If it be 
a Burden, *tis ſuch a Burden as ſome Men 
ſpend a great part of their Eſtate for, as 
if it was a Privilege, I think this Re- 
ſolution which is propos'd, tends to the 
incouraging one Man to injure another 
Man's Franchiſe without any Repara- 
tion, which I believe is not very conſi- 
ſtent with Law, or Reaſon. You have 
no doubt a Power of puniſhing the Of- 
fenders, but you can't give Damages: 
1 think this is a plain Caſe, Here was 
Tx - "C3 2 
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a: Man who had a Right to vote, and 
was not admitted. 


MEMBERS. No, no. 


Sir T HO. LIT TL ETON. That 
js admitted upon the Judgment: For the 
Caſe is made upon the Right; and if he 
had not prov'd his Right, he could not 
have recover'd. Then if he was deny'd 
his Right, no body will ſay, We can 

ive him Damages. What would you 
ve a poor Man do, come with a Pe- 
tition, and fee Counſel, and attend the 
Parliament for a Month together? The 
Man it feems thought it better to go 


this way, I think if he had complain'd, 


we might have puniſh'd the Officer, 
but for Damages he could have them no 
way but this. 

SUPPOSE the judges in Weſt. 
minſter- Hall had been of Opinion, That 
this Action did lie, and the Conſtables 
had brought a Writ of Error; What 
would you have ſaid in a Caſe where a 
Man had been deny'd his Privilege of 
voting, and the Law had given Dama» 
ges, if the Lords had ſaid No, there 
ſhall be no Action? I think the Lords 
have done what 1s right, I think they 

ve 
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have reliev d the Perſon injur'd accord - 
ing to Juſtice; and it does not interfere 


with your Rights, for he founds his Ac- 
tion upon your Determination. 


MEMBERS. No, no. 


Mr. WALTOLE. Mr. Freeman, I 
deſire to have the Queſtion read. 

ACCORDINGLY Mr. Freeman 
in the Chair read the Queſtion again. 


Mr. SERIEAN T Hoop ER. A 
Gentleman that ſpoke laſt but one was 
pleas'd to ſay, That if he thought the 
Right of electing Members was any 

ways concern'd in this Queſtion, he 
would corne heartily into it: I know not 

what that Gentleman means by it, but 
believe all future Elections will depend 
much upon the Determination you make 
now. If you give the Lords this Juriſ- 
diction to take cognizance of Matters 
relating to Elections, we mult come to 
them to know whether we have a Right 
to ſit here. One Gentleman ſaid he could 
not tell whether the ſitting here was a 
Burden or a Privilege : I believe it is a 
Privilege to ſome, who by ſitting here 
obtain a good Place; but I think as to 


others 


. 
| 
i 
| 
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others it may be look'd upon as a great 


Burden, for to come up and ſpend a 
great deal of Mony for the Publick Ser- 
vice; and all the Privilege that I know 
they have is, to protect their Eſtates and 
ſerve their Country. 

THERE is no extravagant thing 
but may be brought into the Houſe of 
Lords, if you countenance them in the 
Juriſdiction they have now taken upon 
them. Any Action whatſoever, let it 
belong to any temporal Juriſdiction, may 
be there determin'd. I will ſtill ſuppoſe, 
notwithftagding what is objected againſt 
che Judges, they will do their Duty; 
but Weftminfter-Hall is now no Barrier, 
for whatever is there determin'd,, may 
be brought by Writ of Error into the 
Houſe. of Lords, and they will deter- 
mine it as they think fit. Tn the Caſe of 
Soame and Barnardiſton, the Law was 
taken to be, that Weſtminſter. Hall had 
not a Right to intermeddle in theſe 


Matters. What then hath ſince alter'd 


the Law, unleſs the Lords have the'Le- 
5 power in them? And that I 
are ſay they will have if you allow them 


1. | HE" 1 e + 
THIS I muſt take notice of from 
the Report now before you, that here 

| is 
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is a Step made, which if it had been 
made in another juriſdiction I ſhould 
have given a hard Name to it. 

1 THINK in the firſt place the 
Party ſhould be brought in by the 
Queen's Proceſs. When Errors are to 
be affign'd, there uſes to go out a Scire 
Facias, which is the Queen's Writ ; but 
here is only an Order made, and for 
what? That the Party ſhall join Iſſue 
upon the Writ of Error. Suppoſe there 
had been a Releaſe of Errors, muſt he 
have join'd Ifſue upon the Errors? And 
yet it is here ſo order'd before the Party 
is heard. I ſay, if they have a ſuriſ- 
diction, the Party ought to be calPd in 
by Scire facias, And no Judg or Judi- 
cature can grant Execution or Proceſs 
but it muſt be in the Queen's Name. As 
for your Queſtion, I come heartily into 


it. 


Sir WII. STRICKLAN D. Mr. Free- 
man, I think this Queſtion depends upon 
two parts, and I believe it the beſt way 
to divide your Queſtion. One part of it 
concerns the Rights and Liberties of this 
Houſe, and I think every body will 
come up to it: And as I would not leſſen 
the Privileges that belong to the Houſe 


of 


| 
| 
| 
| 
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of Commons, ſo I would not leſſen any 
Privilege of the Commons of Exgland 
whom we here repreſent. As one arethe 
Privileges of this Houſe, ſo the other con- 
cerns the Liberties of the People of Exg- 
land, who can't otherwiſe come to a Re- 
medy when they are abus'd in this man- 
ner. The Gentleman that call'd it a hard 


Service, if he would tell his Country ſo, I 
believe he might be excus d, and they 


would ſend another in his room. 


Mr. WALTOTL ER. I will trouble you 
very little at this time: I think the 
Point of Learning and Law hath been 
ſo well ſpoken to by thoſe learned Gen- 
tlemen that have been againſt the Que- 


ſtion, that if I was able I ſhould fay 


nothing more to that. But T think the 
Queſtion as *cis going to be put is not 
right; for as the Queſtion ſtands, tho 
I can't give my Negative to one part, I 
think 'tis impoſſible to give my Affirma- 
tive to the other. The Matter before you 
comes to this ſingle Queſtion, Whether 
you will incourage, and give a Power 
to an Officer, be he whom he will, to 
act arbitrarily, or rather chuſe in ſuch 
a caſe to do ſomething in favour of the 


Electors. I am fure if I defire to be 


elected 


1 
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elected by thoſe that had the Right, I 
would never give the Officer an Autho- 
rity to the prejudice of the EleQors. 
Where you come to ſay, that the ſole 
judging of the Qualification of the E- 
lectors belongs to the Houſe of Com- 
mons only, thoſe I apprehend are words 
of too large extent and ill conſequence. 
Suppoſe there was an Action brought 
upon the laſt Act of Parliament for a 
falſe or double Return 


Mr. FREEMAN. There is an Ex- 
ception in the Queſtion as to that. 


Mr. WALYOLE. I know there is; 
But ſuppoſe an Action is brought upon 
that Statute, the Officer may have: pro- 
ceeded with the greateſt Impartiality, 
may have taken the Poll with the great- 
eſt Exactneſs and Juſtice, and there may 
appear to be an equal number of Votes 
for each Candidate, whereupon he makes 
a double Returo, and this brings it to 
be determin'd by the Committee of 
Elections, and they vote one of them 
duly elected. This Gentleman that had 
the favour of the Committee ( tho after- 
wards poſſibly it might be made appear, 
that by Bribery or Corruption, and at 
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a great Expence he procur'd himſelf to 
be elected) after you have voted him 
duly elected, he hath nothing to do but 
to try his Action, and ſee if he can make 
his double Damages amount to his Ex- 
pences. The firſt thing he is to do, is 
| do produce the Vote of the Houſe of 
1 Commons that declar'd him duly elect- 
1 ed, contrary perhaps to the laſt Deter- 
mination in Parliament, which in every 
place is to be the Guide to the returning 
Officer. But ſhall there then be given 
in Evidence no Qualification of the E- 
lectors? Nothing to prove that the 
Perſons admitted to vote were quali- 
fied accordiog to ſuch laſt Determina- 
tion ? Or ſhall that Vote of the Houſe 
1 of Commons, that was intended only 
| to bring him into this Houſe, recover 
him 5 or 600 J. Damages? I take it as 
the Law ſtands. Now it ought to be 
ſeen who hath the greater number of 
legal Votes, and whether duly qualified ; 
and in that caſe you muſt ſuffer the 
Matter again to be try'd by the Court, 
and you do in ſome meaſure make them 
Judges of the Qualifications of the E- 
lectors; if it were otherwiſe, they could 
not inquire into the Majority of legal 


Votes. | 
WHAT 


(175 
WHA happens in the Caſe of a 
Mayor, may be in the Caſe of a Sheriff: 
If a Mayor or a Conſtable may deny 
a Man his Vote that hath an uncontro- 
verted Right in a Corporation, a Sheriff 
may refuſe a Freeholder, and ſtrike off 
enough to make a Majority for whom 
he pleaſes. You had once the Caſe be- 
fore you, Whether a Sheriff could re- 
fuſe a Scrutiny, and one or two Gen. 
tlemen would have given that Power 
to a Sheriff; but a learned Gentleman 
thought it a dangerous Queſtion, and 
he deſir?d to come to the Merits of the 
Election; and that was determin'd, 
and you voted the worthy Member du- 
ly elected, and thought it a dangerous 
thing to determine, Whether the Officer 
had that Power one way or another. I 
think that part of the Queſtion which 
concerns the Qualification of the Electors, 
ought to be left ou. 


Mr. FEREEMAN. I will read the 
Queſtion ( which he did.) 


MaxQ, or. HARTINGTON. 
Sir, I think it is a conſtant Rule, where 
a Queſtion is complicated, tis the Right 
of every Member, if he deſire it, to 
have 
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have the Queſtion divided, and I think 
it regular to do it by an Amendment ; 
and therefore I ſecond that worthy 
Gentleman, that you would leave out 
thoſe words that relate to the Qualifica- 
tion of the EleQors, 


Mr. Sor. GENERAL, My Lord 
is undoubtedly right in what he deſires ; 
That if there be any words in the Que- 
ſtion to which Gentlemen have a diſlike, 


that Queſtion is not to be put ; but only, 


Whether thoſe words ſhall ſtand part 
of the Queſtion: Therefore if thoſe 
words of the Qualification of the Electors 
do give offence, it muſt be put, Whether 
they ſhall ſtand part of the Queſtion? 
But I hope at the ſame time Gentle- 
men will apprehend that leaving out 
thoſe words, leaves out all that you 
Have debated on: | 


Sir Cris. Mus6rRAve. No 
doubt if any Queſtion is complicated, 
Gentlemen do not know how to give an 
Affirmative or a Negative, and you muſt 
divide it : but I hope Gentlemen will 
conſider thelatter part of the Queſtion is 
the main thing whereon you have deba- 
ted; for if you do not aſſert 9 you 
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have the Power of determining the Qua- 
lifications of the Electors, you give up 
the Right of the Commons of Exgland - 
I 8 that the Queſtion may be di- 
vided. 


Mr. FxEEMAN, That which is de- 
bated now is, Whether theſe Words 
ſhall ſtand part of the Queſtion. 


Sir Two. MERES. Sir, I think 
the Queſtion ought to be divided. 


Mr. FxeemMAN. The Queſtion, as 
T have it upon my Paper, is this: 


THAT according to the known 
Law and Uſage of Parliament, neither 
the Qualification of any Elector, or the 
Right of any Perſon elected, is cogni- 
able or determinable elſewhere than be- 
fore the Commons of England in Par- 
liament aſſembled, except in ſuch Caſes 
as are ſpecially provided for by 48 of 
Parliament. 


N BUT 


0 
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BUT (ome Gentlemen are for Jeav: 
ing out theſe words, I. Neither the 
< Qualification of any Elector, or] So 
that I muſt put a Queſtion, Whether theſe 
Words thall ſtand part of the Queſtion. 


Meurkxs. AY, ay. 


THEN Mr. FREEMAN put the 
Queſtion, and the Committee divided, 


Teller for the Ay's Mr. Gulſton——2 15 
Teller for the No's Mr. Hide — 97 


SO it was carry*d that thoſe Words 
ſhould ſtand part of the Queſtion. 


AND themann en being p put, 
Reſolved, 


2. That occarding to the known 
Faw ord Uſage of Parliament, nei- 
ther the Qualification of any Elector, or 
the Right of any Ferſon elected, is cag- 
nizable or determin able elſewhere than 
before the Commons of England in Par- 


liament aſſembl id, except in ſuch Caſes 


as 
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as are ſpecially provided for by Act of 


Parliament, 


Reſolved, 

. THAT the examining and 
determining the Qualification or Right of 
any Eleftor, or any Perſon Hected to 
ſer ve in Parliament, in any Court of Law, 
or elſewhere than before the Commons of 
England m Parliament aſſembled, ex- 
cept in > ſuch Caſes as are ſpecially pro- 
vided for by Act of Parliament, will 
expoſe all 8 Bayliffs, and other 
Officers, who are obligd to take the 
Poll, and make a Return thereupon, to 
multiplicity of Actions, Vexatious 
Suits, and unſupportable Expences, 
and will ſubjef them to different and 
independent Juriſdiftions, and mconſiſ- 
tent Determinations in the fame Caſe, 
without Relief. 


N 2 
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Reſol ved, | 
4. THAT Matthew Aſhby, 
having in contempt of the Juriſdiftion 
of this Houſe, commenced and proſe- 
cuted an Aclion at Common Law againſt 
William White, and others, the (on- 
tables of Ailesbury, for not receiving 
his Vote at an Election of Burgeſſes to 
ſerve in Parliament for the ſaid Bo- 
rough of Ailesbury, is guilty of 4 
breach of the Privilege of this Houſe. 


Reſolved, 

5. THAT Whoever ſhall pre- 
ſume to commence or proſecute any Ac- 
tion, Indictment, or Information at 
Common Law, which ſhall bring the 
Rigbt of Electors, or Perſons Elected 
to ſerve in Parliament, to the Determi- 
nation of any other Juriſdiction than 
that of the Houſe of Commons, except 
in Caſes ſpecially provided for by Act 
of Parliament, ſuch Perſon and Per- 


ſons, 


LEY (181 )) 
ſons, and all Attornies, Sollicitors, Coun- 
ſellors, Serjeants at Law, ſulliciting, 
proſecuting or pleading in any ſuch C aſe, 
are guilty of a bigh breach of the Fri- 
vilege of this Houſe. 


THESE Reſolutions with this (to 
wit, 


Reſolved, 
i. THAT according to the known 
Laws and Uſage of Parliament, it is 


the ſole Right of the Commons of Eng- 


land in Parliament aſſembled, except in 
Caſes otherwiſe provided for by Act of 
Parliament, to examine and determine all 
Matters relating to the Right of Elec- 
tions of their own Members ) 


Before paſs'd in the Committee, were re- 
ported to the Houſe, 


* O . 0 | 
Mercarii 26* Januarii, 1703- 


Mr. FREEMAN reported the five 
Reſolutions agreed to by the Com- 
N 3 mittee j 
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mittee ; the firſt Reſolution was not op- 


pos'd, but after the ſecond Reſolution 
(viz, 8 


THAT according to the known 
Law and Uſage of Parliament, nei- 
ther the Qualification of any Elector, 
or the Right of any Perſon elected, is 
coenizable or determinable elſewhere 
than before the (ommons of England 
in Parliament aſſembl d, except in ſuch 


Caſes as are ſpecially provided for by 
Act of Parliament) 


Was read the ſecond time by the Clerk, 
the Queſt ion (according to Order) be- 
ing propos'd to agree with the Commit- 
tee in that Reſolution, the Marquiſs of 
Hartington ſtood up in his Place, and 
ſpoke to this Effect, 


Maxae. or HARTING TON. I 
don't expect the Houſe will be of a dif- 
ferent Opinion from the Committee, bu 
think it is my Duty, when J apprehend 
what you are doing will be of ill Con- 
ſequence to the Conſtitution, to give my 
Dillent in every ſtep. I think it will be 
A r Non 


(183) 

dangerous to the very Being of this 
Houſe : If this Maxim had been al- 
low'd formerly, I think there would 
have been no need of taking away of 
Charters, and of Qu Warranto's ; by the 
influence of Officers they might have fill 
this Houſe with what Members they had 
pleas'd, and then they could have vored 
themſelves duly elected. 


„Sir WILLIAM STRICKLAND. 
Mr. Speaker, I can't agree to this Reſo- 
lution, I think it deprives the People of 
England of their Birthright; tor they 
who have Frecholds in any of your Coun- 
ties, or Freedoms in any, Corporation, 
have as much Right to vote in Elections 
to Parliament, as they hase to their E- 
ſtates. And iſ any Gentleman would 
ſubject them to ſuch arbitrary Proced- 
ings, that a Sheriff or any other Officer 
may deny them this Privilege, give me 
liberty to ſay, I muſt be always againſt 
any ſuch thing; for tho you can, puniſh 
the Officer, you can't give any Satislac- 
tion to him that receives the Injury. 


N 4 Mr. 
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Mr. St. Jon N. Sir, I do not riſe 
up to trouble you long, but to ſpeak to 
one point that was mention'd by a noble 
Lord over the way, I ſhall be as tender 
as any Man alive of doing any thing a- 
gainſt the Liberty of the People, but I 
am for this, becauſe I take it to be the 
greateſt ſecurity for their Liberty. The 
noble Lord was pleas'd to take notice, 
that in the Conſequence, the Crown 
would have a great influence on thoſe 
that are to return the Members. of the 
Houſe of Commons; and when they 
were in, they might vote for one another. 
I can*r think that the Liberties of the 
People of England are ſafer in any Hands 
below,or that the influence of the Crown 


will be ſtronger here than in other 
Courts. 8 | 


MAR. or HARTINGTO N. I 
think that Gentleman hath not anſwer'd 
what I ſaid. I ſhall never have any Suſ- 
picion of any that ſit in this Houſe now ; 
but when thoſe that have no Right are 
return'd, and make a majority, I think it 
Will not be ſaſe. 


& 
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Mr. WAR D. I do not apprehend 
that Conſequence from this Reſolution. 
T think if it was ſo, this ſhould have 
been offer*d before the firſt Reſolution 
was paſs'd, which hath paſs'd in theHouſe 
and Committee, nemine contradicente; 
for you can't determine the Right of any 
Members fitting here, without deter- 

mining the Right of the Electors. 


Mr. Loo WNDES. I can't but think 
it will be harder to influence this Houſe to 
get an ill Vote, than it will be another 
place : However, it. I ama Freeholder, 
and have a Right to vote in a County ; 
or a Freeman, and have a Right to vote 
in a Borough ; by admitting Perſons to 
vote that have no Right, it may be as 
much prejudice to me, for that may 
make my Vote ſignify nothing : And 
there is as much Injury one way as the 
other, If all the People of England, 
who have a Vote, ſhould go together by 
the ears in Weſtminiter Hall, and diſpute 
there who has a Right to vote, and who 
not, I believe the Judges of the Com- 
mon Law, and noble Peers of the other 
Houſe, would be glad, in a little time, 
to reſtore the Right where tis, it mou 

ree 
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breed ſo much Confuſion. If Gentle- 
men are not ſatisfy' d already, they may 
eaſily be ſo, That there is no deſect of 
Power in this Houſe, but they have a 
Power to do Juſtice in all Caſes of Elec- 
tions; and 1 hope every body will take 
care, not only to maintain the Rights of 
the People that ſent them hither, but the 
Truſt lodg'd in them, which they cannot 
depart from by the Rules of Juſtice. 


THEN the Second, with the other 
three Reſolutions paſt in the Committee, 
were agreed to by the Houſe without a 
diviſion, with this Amendment only, of 


leaving out [at Common Law)] in the 


fifth Reſolution. 


BUT the Houſe,tho they voted A4ſbby 
guilty of a breach of Privilege, in com- 
mencing and proſecuting the ſaid Action, 
yet there having, been no Declaration of 
the Houſe in. that Caſe before, they 
made.no Order for taking him into Cut. 
tody, as uſual in Caſes of breach of Pri- 
vilege: However, the Declaration and 
Lenity of the Houſe to this Man had nor 
chat effect as might have been expected; 
for before the then following Seſſion, 

1 not 
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not only Execution was taken out upon 
the ſaid Judgment, but Mr. Mead 
brought Actions of like nature for John 
Paty, Jobn Oviat, John Paton Junior, 
Henry Baſſe and Daniel Horne, Aive o- 
ther Inhabitants of Ailesbury, for being 
deny'd their Votes at the Election of 
Members to ſerve in Parliament for the 
ſaid Borough of Ailesbury. Of which 
Complaint being made to the Houle the 
ſaid next Seſſion, both Mr. Mead and 
his Clients were order*d to be taken into 
cuſtody for the ſaid breach of Privilege, 
and accordingly the Clients were taken 
and lay*d by it all the Seſſion ; but the 
Meſſengers could not meet with Mr. 
Mead. The more particular Proceed- 
ings of the Houſe againſt theſe Men, Gc. 
may be ſeen in the printed Account there- 


of, put out by Order of the Houſe after 
laſt Seſſion, 


* 
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Placita coram Domino Rege 
apud Weſtmonaſterium de Termino 
Sancti Hillarii, Anno Regni Do- 
mini Willielmi Tertii, nunc Regis 
Anglie, &c. decimo tertio, Rotu- 


lo 460. 
Bucks ſs M 
ponit loco ſuo Rober- 
tum Greenway juni» | 
orem Attornatum ſuum verſus Williel- 
mum White, Richardum Talboys, Wil- 
lielmum Bell, & Richardum Heydon, 
de placito tranſgreſſionis ſuper Caſum, 


ATTHEUS ASHBY 


ſs. Willielmus White, Richardus 
Talboys, Willielmus Bell, & Richardus 
Heydon ponunt loco ſuo Johannem 
Burn- 
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Burnham Attornatum ſuum verſus 


Mattheum Aſhby de placito predicto. 


ſs. Memorandum qudd alias ſcilicet 
Termino ſancti Michaelis ultimo pre- 
terito coram Domino Rege apud Weſt- 
monaſterium venic Mattheus Aſhby 
per Robertum Greenway juniorem At- 
tornatum ſuum & protulit hic in Curia 
dicti Domini Regis tunc ibidem quan- 
dam Billam ſuam verſus Willielmum 
White, Richardum Talboys, Williel- 
mum Bell & Richardum Heydon, in 
cuſtodia Mareſchalli & c. de placito 
tranſgreſſionis ſuper Caſum, & ſunt 


pleg. de proſequendo ſcilicet Johannes 


Doe & Richardus Roe quæ quidem 
Billa ſequitur in hæc verba ſcilicet 
Bucks ſſ. Mattheus Aſhby queritur de 
Willielmo White, Richardo Talboys, 
Willielmo Bell & Richardo Heydon, in 
cuſtodia Mareſchalli Mareſchalſiæ Do- 
mini Regis coram ipſo Rege de exiſten- 
tibus pro eo videlicer Qudd cum vi- 
ceſimo ſexto die Decembris Anno Reg- 
ni Domini Willielmi Tertii nunc Regis 
Anglie &c. duodecimo è Curia Can- 
cellarie ipſius Domini Regis nunc apud 
Weſtmonaſterium in Comitatu Middle- 
ſexie emanavit quoddam breye ipſius 
Domini 


— 
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Domini Regis nunc tunc Vicecomiti 
Comitatus Bucks predicti directum re- 
citando quod dictus Dominus Rex de 
adviſamento & aflenſu Concilii ſui pro 
quibuſdam arduis & urgentibus negotiis 
eundem Dominum Regem ſtatum & 
Defenſionem Regni ſui Anglie & Ec- 
clelie Anglicane concernentibus quod- 
dam Parliamentum ſuum apud Civita- 
tem ſuam Weſtmonaſterii ſexto die Fe- 
bruarii tunc proximo futuro teneri ordi- 
naverit & ibidem cum Prelatis Magna - 
tibus & Proceribus dicti Regni ſui col- 
loquium habere & tractatum; Idem Do- 
minus Rex nunc eidem tunc Vicecomi- 
ti Comitatus Bucks per dictum breve 
preceprum firmiter injungens qudd 
facta Proclamat ione in proximo Comita- 
tu ſuo poſt receptionem ejuſdem brevis 
tenenda de die & loco predictis duos Mi- 
lites gladiis cinctis magis idoneos & diſ- 
cretos Comitatus predicti & qualibet 
Civitate Comitatus illius duos Cives 
& de quolibet Burgo duos Burgenſes de 
diſeretioribus & magis ſufficientibus li- 
bere & indifferenter per illos qui hujuſ- 
modi Proclamationibus interforent juxta 
formam Statuti inde editi & provifieligr 
& nomina eorundem Militum Civium & 
Burgenſium fic eligendorum in quibuſ- 

dam 
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dam Indenturis inter ipſum tunc Vice- 
comitem & illos qui hujuſmodi electioni- 
bus interforent inde conficiendis licet 
hujuſmodi eligendi preſentes forent, vel 
ablentes inſeri eoſque ad dictos diem & 
locum venire faceret; ita qudd idem 
Milites plenam & ſufficientem poteſta- 
tem pro ſe & Communitate Comi- 
tatus illius ac dicti Cives & Burgen- 
ſes pro ſe & Communitatibus Civita- 
tum & Burgorum predictorum diviſim 
ab ipſis haberent ad faciendum & con- 
ſentiendum hiis que tunc ibidem de 
communi Conſilio dicti Regai ipſius Do- 
mini Regis nunc (favente Domino) 
contigerent ordinari ſuper negotiis an- 
tedictis ita quod pro defectu poteſtatis 
hujuſmodi ſeu propter improvidam elec- 
tionem Militum Civium aut Burgen- 
ſum predictorum didta negotia intect 
non remanerent quoviſmodo & Elec- 
tionem illam in pleno Comitatu ipſius 
tunc Vicecomitis factam diſtincte & a- 
perte ſub ſigillo ſuo & ſigillis eorum qui 
Electionibus illis interforent eidem Do- 


mino Regi nunc in Cancellariam ſuam 


ad dictos diem & locum certificaret in- 


dilate remittens eidem Domino Regi 


alteram partem Indenturarum predicta- 


rum eidem brevi conſutarum una cum 


brevi 
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brevi illo quod quidem breve poſtea 
& ante predictum ſextum diem Februa- 
rii in brevi predicto mentionatum ſci- 
licet viceſimo nono die Decembris an- 
no duodecimo ſupradicto apud Burgum 
de Aylesbury in difto Comitatu Bucks 
cuidam Roberto Weeden Armigero 
adtunc Vicecomiti ejuſdem Comitatus 
Bucks deliberatum fuit in forma Juris 
exequendum Virtute cujus quidem 
brevis predictus Robertus Weeden Vice- 
comes Comitatus Bucks predicti ut 
prefertur tune & ibidem exiſtens poſtea 
& ante predictum ſextum diem Febru- 
arii ſcilicet triceſino die Decembris 
Anno duodecimo ſupradicto apud Bur- 
gum de Ay lesbury predictum in dito 
Comitatu Bucks fecit quoddam pre- 
ceptum ſuum in ſcriptis ſub ſigillo ip- 
ſius Roberti Weeden Officii ſui Viceco- 
mitis Comitatus Bucks predicti Con- 
ſtabulario Burgi de Aylesbury predicti 
directum recitantem diem & locum Par- 
liamenti predicti tenendi proinde eos 
requirens & eis in mandato dans qubd 
facta Proclamatione infra Burgum pre- 
dictum de die & loco in eodem precep- 
to recitatis cauſarent libere & indiffe- 
renter eligi duos Burgenſes Burgi illius 
de diſcretioribus & magis ſufficientibus 


per 
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per ipſos qui hujuſmodi Proclamationi- 
bus interforent juxta formam Statuti in 
talibus caſibus editam & proviſam & no- 
mina dictorum Burgenſium fic electo um 
licet preſentes forent vel abſentes inſeri 
ia quibuſdam Indenturis inter dictum 
Vicecomicem & illos qui haberent inte- 
reſſe id hujuſmodi Electionibus & quod 
eos venire faceret ad diem & locum in 
eodem precepto recitatos ita qudd dicti 
Burgenles haberent plenam & ſufficien - 
tem poteſtatem pro ſe & Communitate 
Burgi predicti ad faciendum & conſenti- 
endum hiis que tunc ibidem de communi 
conſilio dicti Regni (favente Domino) 
contingerent ordinari ſuper negotiis an- 
tedictis ita quad pro defectu hujuſmodi 
poteſtatis aut propter improvidam elec- 
tionem Burgenſium predictorum dicta 
negotia infecta non remanerent & qudd 
electionem indilate eidem tunc Viceco- 
miti certificarent mittentes eidem V ice- 
comitialteram partem indenturarum pre- 
dictarum dicto precepto annexarum ut 
idem Vicecomes eandem certificaret dic - 
to Domino Regi in Cancellaria ſua ad 
diem & locum predictos quod quidem 
preceptum poſtea & ante predictum ſex- 
tum diem Februarii ſcilicet eodem tri- 
ceſimo die Decembris anno ſuptadicta 


0 apud 
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apud Burgum de Ailesbury predictum in 
dicto Comitatu Bucks eiſdem Willielmo 
White Richardo Talboys Willielmo Bell 
& Richardo Heydon adtunc & uſque ad 
& poſt retornatum ejuſdem brevis Con- 
ſtabulariis Burgi de Ailesbury predicti 
exiſtentibus in forma juris exequendum 
deliberatum fuit quibus quidem Williel- 
mo White Richardo Talboys Willielmo 
Bell & Richardo Heydon ratione Officii 
ſui predicti Conſtabulariorum Burgi pre- 
dicti executio precepti illius de jure ad- 
tunc & ibidem pertinuit virtute. cujus 
quidem precepti ac vigore brevis pre- 
dicti Burgenſes Burgi predicti exiſtentes 
in ea parte debite premoniti poſtea & 
ante predictum ſextum diem Februarii 
ſcilicet ſexto die Januarii anno duodeci- 
mo ſupradicto apud Burgum de Ailesbury 
predicti coram eiſdem Willielmo White 
Richardo Talboys Willielmo Bell & Ri- 
chardo Heydon Conſtabulariis Burgi 
predicti aſſemblati fuerunt ad duos Bur- 
genſes pro Burgo illoeligendos ſecundum 
exigentiam brevis & precepti predicto- 
rum ac durante aſſemblatione illa ad in- 
tent ionem illam & antequam hujuſmodi 
duo Burgenſes virtute brevis & precepti 
predictorum electi fuerunt ſcilicet die & 
anno ultimis ſupradictis apud Burgum 


de 
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de Ailesbury predictum in comitatu pre- 
dicto idemMattheus Aſhby adtunc & ibi- 
dem exiſtens Burgens & Inhabitans Burgi 
predicti & Eleemoſinas ibidem aut alibi 
adtunc aut antea non recipiens ſed debite 
qualificatus & intitulatus exiſtens ad ſuf- 
fragium ſuum ad eligendum duos Bur- 
genſes pro Burgo predicto ſecundum ex- 
igent iam brevis & precepti predictorum 

andum coram eiſdem Willielmo White 
Richardo Talboys Willielmo Bell & 
Richardo Heydon quatuor Conſtabula- 
riis Burgi illius quibus tune & ibidem de- 
bite pertinuit ad ſuffragium ipſius Mat- 
thei Aſhby de & in premiſſis capiendum 
& allocandum parata fuit & obtulit ſuf. 
fragium ſuum dare pro eligendo Tho- 
mam Lee Baronettum & Simonem 
Mayne Armigerum duos Burgenſes pro 
Parliamento illo virtute & ſecundum ex- 
igentiam brevis & precepti predictorum 
ac Suffragium ipſius Matthei Aſhby ad- 
tunc & ibidem de jure debuit admitti Et 
predicti Willielmus White Richardus 
Talboys Willielmus Bell & Richardus 
Heydon ſic Conſtabularii Burgi predict 
tunc & ibidem exiſtentes adrunc & ibi- 
dem requiliti-fuerunt per ipſum Mat- 
theum Aſhby ad ſuffragium ipſius Mat- 
thei Aſhby predictum in premiſſis recipi- 
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endum & allocandum iidem tamen Wil- 


lielmus White Richardus Talboys Wil- 


lielmu Bell & Richardus Heydon adtunc 


& ibidem ut prefertur Conſtabularii 
Burgi prediQi exiſtentes premiſſorum 


non ignati ſed machinantes & fraudulen- 
ter & mialitioſe intendentes eundem Mat- 
theum Aſhby in hac parte damnificare & 
de privilegio ſuo de & in premiſſis pre- 
dictis impedire & totaliter fruſtrare e- 
undem Mattheum Aſhby ſuffragium ſu- 
um in ea parte dare adtunc & ibidem 
obſtruxerunt & adtunc & ibidem penitus 
recuſaverunt ad eundem Mattheum Aſh- 
by ſuffragium ſuum eligendos duos Bur- 
genſes pro Burgo illo ad Parliamentum 
predictum dare permittendum ac ſuffra- 
gium iplius Matthei pro electione illa 
non receperunt neque allocaverunt ac 
duo Burgenſes de Burgo illo pro Parlia- 
mento predicto Mattheo Aſhby fic ut 
prefertur excluſo fine aliquo ſuffragio ip- 


ſius Matthei Aſhby adtunc & ibidem 


virtute brevis & precepti predicti electi 
fuerunt in enervation. predicti privilegii 
ipſius Matthei Aſhby de & in "remilts 
predictis. Unde idem Mattheus Aſhby 
dicit quod ipſe deterioratus eſt & dam- 


num habet ad valentiam ducentarum Li- 


brarum & inde producit Sectam &c. 5 
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Et modo ad hunc diem ſcilicet diem 


Veneris proxim. poſt Octabas ſancti_ 


Hillarii iſto eodem Termino uſque 
vem diem predicti Willielmus White 
Richardus Talboys Willielmus Bell & 
Richardus Heydon habuerunt licentiam 
ad Billam predictam interloquendi & 
tunc ad reſpondendum &c. coram Do- 
mino Rege apud Weſtmonafterium ve- 
niunt tam predicti Mattheus Aſhby per 
Attornatum ſuum predictum quam pre- 
dicti Willielmus White Richardus Tal- 
boys Willielmus Bell & Richardus Hey- 
don per Johannem Burnham Attornatum 
ſuum Et iidem Willielmus White Ri- 
chardus Talboys Willielmus Bell & Ri- 
chardus Heydon defendunt vim & in- 
juriam quando & c. Et dicunt qudd ipſi 
non ſunt inde culpabiles & de hoc po- 
nunt ſe ſuper Patriam & predictus Mat- 
theus Aſhby ſimiliter &c. Ideo ven” 
inde Juratores coram Domino Rege 
apud Weſtmonaſterium die Jovis proxi- 
mè poſt octabas Purifications beate Ma- 
rie Virginis & qui nec &c. ad recogni- 
tionem &c. quia tam &c. idem dies 

datus eſt partibus predictis ibidem &c. 
Poſtea continuato inde proceſſu in- 
ter partes predictas de placito predicto 
per Juratam Fatrie inde inter eos in 
9 reſpectu 


— AA te — AED GM. e — 


r 
reſpectu coram Domino Rege apud 
Weſtm. uſq; diem Mercurij proximd, 
poſt Quindenam Paſche extunc proxi- 
mam ſequentem niſi 8 Domini 
Regis ad Aſſiſſas in Comitatu predicto 
capiendas aſſignatos prius die Lune 
nono die Martii apud Aylesbury in Co- 
mitatu predicto per formam Statuti, &c. 
venerint pro defectu Juratorum &c. an- 
te quem diem dictus Dominus Williel- 
mus Tertius nuper Rex Anglie &c, 
diem ſuum clauſit extremum ac eti- 
am ante eundem diem loquela predicta 
adjournata, fuit per breve Domine Anne 
nunc Regine Anglie &c. de communi 
| adjournamento coram eadem Domina 
Regina apud Weſtmonaſterium uſq; a 
die Paſche in tres ſeptimanas ad quas 
quidem tres Teptimanas Paſche coram 
| eadem Dpmina Regina apud Weſtmo- 
| naſterium venit predictus Mattheus Aſh. 
by per Attornatum ſuum predictum & 
= - prefati Juſticiarii coram quibus &c. 
| | miſerumt hic Recordum ſuum coram eis 
hic in hec verba, ſcilicer, Poſtea die & 
loco infra. contentis coram Edwardo 
| Ward.Milice Capitali Barone Scaccarij 
Domine Atine, nunc Regine Anglie &c. 
| F nete Capuali Barons Scaccarii Do: 
| mini Viltielmi Terti) vußer Regis _ 

ert ; gli | 
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glie & Thoma Knight Armigero hac 
vice aſſociato eidem Edwardo Ward, & 
Thoma Bury Milite uno Barone Scaccarii 
dicte Domine Regine nunc & nuper 
uno Barone Scaccarii dicti nuper Regis 
Juſticiariis ipſius Domine Regine ad 
Aſſiſſas in Comitatu Bucks capiendas 
aſſignatis per formam Statuti &c. pre- 
ſente prefato Thoma Bury non ex- 
pectato virtute brevis de ſi non omnes 
&c. venerunt tam infra nominatus Mat- 
theus Aſhby quam infra ſcripti Williel - 
mus White Richardus Talboys Williel- 
mus Bell & Richardus Heydon per At- 
tornatos ſuos infra contentos & Juratores 
Jure? unde infra fit mentio exatti ſimi- 
liter venerunt qui ad veritatem de infra 
contentis dicent' electi triati & jurati 
dicunt ſuper Sacramentum ſuum qubd 
redicti Willielmus White Richardus 
alboys Willielmus Bell & Richardus 
Heydon ſunt culpabiles de premiſſis in 
narratione infraſcriptis interius eis im- 
poſitis modo & forma prout predictus 
Mattheus interius verſus eos queritur 
Et aſſidunt dampna ipſius Matthei occa- 
ſione infra contenta ultra Miſas & cuſta- 
gia ſua per ipſum circa Sectam ſuam in 
hac parte appoſita ad quinque libras 
& pro Miſis & Cuſtagiis illis ad quadra- 
0 4 ginta 
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pinta ſolidos ſed quia curia dicte Domi- 
ne Regine nunc hic de Judicio ſuo de & 
ſuper premiſſis reddendo nondum advi- 
ſatur dies inde datus eſt prefato Mat- 
theo Aſhby coram Domino Rege apud 
Weſtmonaſterium uſq; diem veneris 
rox? poſt craſtinum Sancte Trinitatis de 
udicio ſuo inde audiendo eo qudd curia 
dicte Domine Regine nunc hic inde 
nondum & c. Ad quem diem coram Do- 
mina Regina apud Weſtmonaſterium 
venit predictus Mattheus Aſhby per At- 
tornatum ſuum predictum ſed quia curia 
dicte Domine Regine nunc hic de Judi- 
cio ſuo de & ſuper premiſſis reddende 
nondum adviſatur dies inde datus eſt 
prefato Mattheo Aſhby coram Domina 
Regina apud Weſtmonaſterium uſq; di- 
em veneris proximum poſt tres ſeptima- 
nas Sancti Michaelis de judicio ſuo inde 
audiendo eo qubd curia dicte Domine 
Regine nunc hic inde nondum &c. Ad 
up diem coram Domina Regina apud 
eſtmonaſterium venit predictus Mat- 
theus Aſhby per Attornatum ſuum pre- 
dictum ſed quia curia dicte Domine 
Regine nunc hie de Judicio ſuo de & ſu- 
per premiſſis reddendo nondum advi- 
ſatur dies inde datus eſt prefato Mattheo 
Aſhby cotam Domina Regina apud Weſt- 
mona - 


| 
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monaſterium uſq; diem Sabbati proxi- 
md poſt Octabas Sancti Hillarii de Ju- 
dicio ſuo inde audiendo eo quod curia 
dicte domine Regine nunc hic inde non- 
dum & c. Ad quem diem coram Domina 
Regina apud Weſtmonaſterium venit 
predictus Mattheus Aſhby per Attorna- 
tum ſuum predictum ſed quia curia dite 


Domine Regine nunc hic de Judicio 


ſuo de & ſuper premiſſis reddendo non · 
dum adviſatur dies inde datus eſt pre- 


fato Mattheo Aſhby coram Domina Re- 


gina apud Weſtmonaſterium uſq; diem 
Mercurii proximum poſt quindenam 
Paſche de Judicio ſuo inde audiendo eo 
qudd curia dicte Domine Regine nunc 
hic inde nondum &c. Ad quem diem 
coram Domina Regina apud Weſtmo- 


naſterium venit predictus Mattheus Aſh- 


by per Attornatum ſuum predictum ſed 
quia curia dicte Domine Regine nunc 
hic de judicio ſuo de & ſuper premiſſis 
reddendum nondum adviſatur dies inde 
datus eſt prefato Mattheo Aſhby coram 
Domina Regina apud Weſtmonaſterium 
uſq; diem veneris proximum poſt craſti- 
num Sancte Trinitatis de judicio ſuo 
inde audiendo eo quod curia dicte Do. 
mine Regine nunc hic inde nondum &c. 


Ad quem diem coram Domina Regina 
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apud Weſtmonaſterium venit predictus 
Mattheus Aſhby per Attornatum ſuum 
predictum ſed quia curia dicte Domine 
Regine nunc hic de judicio ſuo de & 
ſuper premiſſis reddendo nondum ad- 
viſatur dies inde datus eſt prefato Mat- 
theo Aſhby coram Domina Regina apud 
Weſtmonaſterium uſq; diem Sabbati 
proxime poſt tres ſeptimanas ſancti Mi- 
chaelis de judicio ſuo inde audiendo eo 
qudd curia dicte Domine Regine nunc 
hic inde nondum &c. Ad quem diem 
coram Domina Regina apud Weſtmo- 
naſterium venit predictus Mattheus Aſh» 
by per Attornatum ſuum predictum ſu- 
per quo viſis & per curiam dicte Domine 
Regine nunc hic plenius intellectis om- 
nibus & ſingulis premiſſis maturaq; deli - 
beratione inde habita conſideratum eſt 
qudd predicus Mattheus Aſhby nil ca- 
piat per Billam ſuam predictam ſed pro 
falſo clamore ſuo fit inde in miſericor - 
dia &c. Et predicti Willielmus White 
Richardus Talboys Willielmus Bell 


& Richardus Heydon eant inde ſine 
die, &c. 
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A COPY of the Record 
inter SAE & Bar- 
NARDISTON. 


Placita coram Domino Rege 
apud Weſtmonaſterium de Termino 
Sancte Trinitatis Anno Regni Do- 
mini Caroli Secundi nunc Regis An- 

\ olie ec. viceſimo ſexto, Rotulo 
1577. 


Middl. fs. Emorandum quod a- 

| las ſcilicet Termino 
mein e Paſche ultimo prete- 
rito coram Domino Rege apud Weſt · 
monaſt. venit Samuel Barnardiſton Baro- 
net. per Tho. Ditchfield Attornatum ſu- 
um & protulit hic in curia dicti Domini 
Regis tunc ibidem quandam Billam ſu- 
am verſus Willielmum Soame Militem 
nuper Vicecomitem Comitatus Suffolcie 
in cuſtodia Marreſcalli &c, de mw 
A trant- 
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tranſgreſſionis ſuper caſum & ſunt pleg. 
de proſ. ſcilicet Johannes Noe & Ri- 
chardus Roe. Que quidem Billa ſequi- 
tur in hec verba ſſ. Middl. Samuel Bar-. 
nardiſton Baronettus queritur de Williel- 
mo Soame Milite nuper Vicecomite 
Comitatus Suffolcie in cuſtodia Mar. 
Marreſcal. Domini Regis coram ipſo 
Rege exiſtentem pro eo videlicet quod 
cum Dominus Rex nunc octavo die Fe- 
bruarii Anno Regai dicti Domini Regis 
nunc viceſimo quinto per breve ſuum 
gerend. dat. eiſdem die & anno ema- 
nans extra Caucellariam ſuam apud 
Weſtmonaſterium predict. in dicto Com. 
Middl. adtunc exiſtent. tunc Vice» 
eomit. Com. Suffolcie predict. directum 
recitando per idem breve, Quod cum 
Henricus North Baronettus nuper elect. 
fuerat unus Mil. Com. predict. pro 
adtunc preſent. Par liamento did i Domi. 
ni Regis inchoat. apud Civitatem ſuam 
Weſtmonaſterii oQtavo die Maii Anno 
Regni dicti Domini Regis tertio decimo 
& ab inde per diverſas Prorogationes uſq; 
triceſimum diem OQtobris Anno Regni 
ejuſdem nunc Regis viceſimo quarto 
continuat. & ab eodem triceſimo die 
OQtobris idem Parliamentum uſq; quar- 
tum diem tunc inſtantis Februarii uke- 
rius 


FS ( 205 ) 

rius prorogat. fuerat ibidem tunc te- 
nend. & proſequend. Quodq; ipſe fic 
elect. & debito modo retornat. juxta 
formam Statuti in hujuſmodi caſu edit. 
& proviſ. in domo inferiori communi- 
rate Regni dicti Domini Regis Anglie 
conſtitut. fuerat prout per Record. diQi 
Parliamenti ſui in Cancellaria ſua re- 
ſidend. plenius conſtabat ac idem Hen- 
ricus North unus Militum pro Cond. 
predict. exiſtend. diem ſuum clauſit ex- 
tremum ut dictus Dominus Rex acce- 


perat cujus pretextu ſubditi dicti Do- 


mini Regis Com. Suffolcie pred. de uno 
Milite ad tractandum pro utilitate ejuſ- 
dem Com. deſtituti fuerunt Idem Do- 
minus Rex nolens tamen quod Com- 
munitas Regni ſui in dio Parliamento 
ſuo ad negotia dicti Domini Regis & 
ſtatum Regni ſui & Eccicfie Anglicane 
aggregat. ex cauſa predicta immorare- 
tur ſeu extenuaretur quo minus negotia 
illa debitum ſorcierentur effectum eidem 
Vicecomit. dicti Com. Suff. per brev. ill. 
precepiſſet quod loco predicti Henrici 
in pleno Com. ſuo immediate poſt re- 
ceptum brevis illius unum alium mili- 
tem gladio cinctum idoneum & diſcre- 
tum Com. predict. (proclamatione pri- 
us de premiſſis ac de die & loco _ 

ibere 
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libere & indifferenter per illos qui hujuſ- 


modi proclamation. ill. intereſſent juxta 
formam Statuti inde editi & proviſi eligi 
faceret & nomen ejuſdem Militis in 
quibuſdam indenturis inter predict, Vice- 


comitem & illos qui hujuſmodi Electio- 


ni iatereſſint inde conficiend. (licet 
hujuſmodi eligend. preſens eſſet vel ab- 
ſens) inſeri eumq; ad dictum Parliamen- 
tum venire faceret Ita quod idem Mi- 
les ſic eligend. plenam & ſufficientem 
poteſtatem pro ſe & Communiĩtate Com. 
predict. haberet ad faciend. & conſen- 
tiend. hiis que in Parliamento de com- 
muni conſilio dicti Regni ſui (fayente 
Deo) contingerent ordinari ſuper nego- 
tiis ante dictis (noluit dictus Dominus 
Rex tamen quod predictus Vic. Suff. 
nec aliquis alius Vicecomes dicti Regni 
ſui aliqualiter eſſet electus) & Electio- 
nem illam ſic factam diſtincte & aperte 
ſub ſigillo ejuſdem Vic. & Sigillis eorum 
qui Electioni ill. intereſſent dicto Do- 
mino Regi in Cancellariam ſuam cer- 
tificaret indilate remittend. dicto Domi- 
no Regi alteram partem Indenture pre- 
dicte eidem brevi conſutam una cum eo- 
dem brevi prout in eodem brevi plenius 
continetur. Quod quidem breve poſtea 
{cilicet duodecimo die Februarii Anno 
by Regal 
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Regni dicti Domini Regis nunc viceſi- 
mo quinto ſupradicto apud Gippovicum 
in dicto Com. Suff. prefato Willielmo 
Soame tunc Vic. dicti Com. Suff. exiſtens 
deliberatum fuit in forma juris exequen- 
dum quodq; predictus Will. Vic. Com. 
predicti tunc exiſtend. ad prox, Com. 
ſuum ejuſdem Com. Suff. poſt receptio- 
nem dicti brevis ſcilicet viceſimo quar- 
to die Februarii Anno Regni dicti Do- 
mini Regis nunc viceſimo quinto 2 
dicto ac vigore brevis illius in pleno 
Com. ſuo tunc tent. apud Gippovicum 
predict. in diet. Com. Suff. coram eo- 
dem Williel. adtunc Vic. ejuſdem Com. 
breve illum legi feciſſet nec non publi- 
cam Proclamationem de die & loco in 
brevi predicto in ea parte content. fe- 
ciſſet nec non de uno milite gladio cin- 

Qto magis idoneo & diſcreto Com. pre- 
dict. juxta formam & exigentiam brevis 
illius eligend. adveniend. ad Parliamen- 
tum predictum in pleno Com. ill. prout 
ill. per breve ill. precept. fuit & ſecun- 
dum formam ill. precept. fuit videlicet 
int. horam octavam & horam undeci- 

mam ante meridiem ejuſdem viceſimi 
quarti die Februarii Anno viceſimo 
Juinto ſupradicto ſuper quo proceſſum 
uit tunc ibidem in pleno Com. ill. ad 


Electio- 
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Electionem unius alius Militis pro eo» 
dem Com. 1n loco predicto Henrici per 
Gentes in Com. illius reſidentes ac eidem 
Proclamationi intereſſentes ac licet idem 
Samuel in eodem pleno Com. tent. apud 
Gippovicum predict. (qui tune & diu 
antea fuit Miles gladio cinctus in pre- 
dicto Com. videlicet apud Brightwell 
commorans & converſans & in eodem 
Com. Suff. natus) ſecundum exigentiam 
brevis predicti debite electus & nomina- 
tus fuit eodem viceſimo quarto die Fe- 
bruarii inter horam octavam & horam 
undecimam fore Militem Com. illius in 
loco predicti Henrici North pro predic- 
to Parliamento adveniend. pro eodem 
Com. ad idem Parliamentum per majo- 
rem numerum Gentium tunc reſidentijm 
infra dictum Com. Suffolcie et predicto 
tempore Proclamationis predicti tutic & 
ibidem preſent. & eidem Proclamationi 
intereſſentium quorum tunc quilibet ex- 
pendere potuit quadraginta ſolidos liberi 
renemoenti & ultra per annum infra Com. 
illo ac lieet predictus Willielmus adtunc 
Vic. dicti Com. Suffolcie exiſtens pre - 
miſſa ſatis ſciens poſtea ſcilicet eodem 
vieeſimo quarto die Februarii anno regni 
dicti Domini Regis nunc viceſimo quin- 
to in Cancellariam dicti Domini Regis 
nune 
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nunc apud Weſtmonaſtetium 


predietum 


in dicto Comitatu Middl. breve predict. 


retornavit ſimul cum quadam Indentura 
inter ipſum Vicecomitem & predict. 
Blectores ipſius Samuelis de predict. E- 
lectione ipſius Samuelis fact. ſecundum 
exigentiam brevis predict. predictus ta- 
men Willielmus adtunc Vicecomes pre- 
dicti Comitatus Suffolcie exiſtens Of- 
ficit ſui debitum minime ponderans ſed 
machinans & malitioſe intendens ipſum 


Samuelem in hac parte minus rite pre- 


gravare ac eundem Samuelem de fidu- 
cia & officii unius Militis Comitatus pre- 
dict. in dicto Parliamento exercend. om - 
nia fruſtrare & deprivare & predictum 
Samuel, ad diverſas magnas & grandes 
pecuniarum ſummas expendend. cauſare 
contra debitum Officii ſui predit̃ti falſo 
malitioſe & deceptive adtunc in eandem 
Cancellariam apud Weſtmonaſterium 
predictam retornavit una cum Indentura 
predicta quandam aliam Indenturam 
eidem brevi ſimiliter annex. ſpecifican. 
ill. fore fact. inter prefatum Willielmum 
adtunc exiſten. Vicecomit. dicti Comi- 
tatus Suffolcie ex una parte & diverſas 
alias perſonas dicti Comitatus in Inden- 


tura illa ſpecificara & continens quod 
dicte alie perſone ut major pars totius 
P Comi- 
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Comitatus predicti in predicto pleno Co- 
mitatu Suffolcie apud Gippovicum pre- 
dictam dito viceſimo quarto die Febru- 
arii anno ſupradicto eligerunt quendam 
Lionel. Talamach Baronettum alias die- 
tum Dominum- Huntingtowre in Reg- 
no Scotie in loco predicti Henrici 
North un. Militem Comitatus Suffolcie 
predicti pro Parliamento prediQto ad ves 
niend. eidem Parliamento pro Comitatu 
illo ubi (re vera) predictus Lionel. non 
fuit eleQ, per majorem partem Comita- 
tus illius fore Mil. in loco predicti Hen | 
rici pro Comitatu predicto t per 
ultimam Indenturam predictam falſo 
ſupponitur ratione cujus quidem falſi 
retorn. de predicta alia Indentura per 
predictum Willielmum Vicecomitem 
dicti Comitatus Suffolcie exiſten. in 
forma predicta fact. idem Samuel in do- 
mo inferiori pro Communitate hujus 
regni Anglie in dicto Parliamento ad 
predict. retorn. gredicti brevis & diver- 
{a tempora poſtea aſſemblat. apud Weſt- 
monaſterium predict. conſtitut. admit- 
ti non potuit quouſque idem Samuel 
ſup petitionem ſuam Communitati dic- 
ti Parliamenti pro remedio ſuo congruo 
in ea parte exhibit. & poſt diverſas in- 
gentes denar. ſummas in & circa 1 8 

E — 
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feſtationem & verificationem dicte Elec- 
tionis ipſius Samuelis coram dicta Com- 
munitate expend. & diverſos labores in 
ea parte per ipſum Samuelem ſuſtent. 
poſtea ſcilicet viceſimo die Februarii an- 
no regni Domini Regis nunc viceſimo 
ſexto per Communitat. dicti Parliamen- 
ti in domo Communitat. predict. admiſ- 
ſus fuit & electio ipſius Samuelis pre- 
dict. per Communitat. predict. decla- 
rat. fuit fore bona unde idem Samuel 
dicit quod ipſe deterioratus eſt & damp- 
num habet ad valentiam trium mille li- 
brarum, & inde producit ſectam &c. 
Et modo ad hunc diem ſcilicet diem ve- 
neris proximam poſt craſtinum ſancte 
Trinitatis iſto eodem Termino uſque 
quem diem predictus Willielmus habuir 
licentiam ad billam predictam interlo- 
quendi & tunc ad reſpondendum 8c. 
coram Domino Rege apud Weſtmona- 
ſterium venit tam predictus Samuel per 
Attornatum ſuum predictum quam pre- 
dictus Willielmus per Johannem Need- 
ham Attornatum ſuum & idem Williel- 
mus defendit vim & injuriam quando 
&c. & dicit quod ipſe non eſt inde cul- 
pabilis & de hoc ponit ſe ſuper patriam 
& predictus Samuel ſimiliter &c. Ideo 
ven” inde Juratores coram Domino Re- 

1 ; ge 
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ge apud Weſtmonaſterium die veneris 


proximo poſt tres ſeptimanas ſancti Mi- 
chaelis & qui nec &c. ad recogn. &c. 
quia tam &c. idem dies datus eſt par- 
tibus predictis ibidem &c. de quo die 
Jurata predict. inter -partes predictas de 


placito predicto poſita fuit inde inter 


eas in reſpectum coram Domino Rege 
apud Weſtmonaſterium uſque diem Jovis 
in craſtino Sancti Martini ex tunc prox- 


imo ſequente pro defectu Juratorum &c. 


Ad quem diem coram Domino Rege a- 
pud Weſtmonaſterium venit tam predic- 
tus Samuel, quam predict. Willielmus 
per Attornatos ſuos predictos & Jurato- 
res Jurate illius exact. ſimiliter ven. qui 
ad veritatem de & ſuper premiſſis di- 
cend. elect. triat. & jurat. dicunt ſu- 
per Sacramentum ſuum quod predictus 
Willielmus eft culpabilis de premiſſis 
predictis modo & forma prout predictus 
Samuel ſuperius verſus eum queritur & 
aſſidunt dampna ipſius Samuelis occaſione 
premiſſorum predict, ultra miſas & cuſ- 
tagia ſua per ipſum circa ſectam ſuam in 
hac parte appoſita ad octingentas libras 
& pro miſis & cuſtagiis illis ad quadra- 
ginta ſolidos. Sed quia curia dicti Domini 
Regis nune hic de Judicioſuo de & ſuper 
premiſſis reddendum nondum — 
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dies inde ulterior datus eſt *partibus 


predictis coram Domino Rege apud 
Weſtm. uſque diem veneris proximum 


poſt Octabas Purificat. beate Marie de ju- 
dicio ſuo inde audiend. eg quod curia dicti 
Domini Regis hic inde nondum & c. Ad 
quem diem coram Domino Rege apud 
Weſtm. venit tam predictus Samuel 
quam predictus Willielmus per Attor- 
natos ſuos predictos ſuper quo viſis & 
per curiam dicti Domini Regis nunc hic 
plene intellectis omnibus & fingulis pre- 
miſſis maturaque deliberatione inde ha- 
bita conſideratum eſt quod predictus Sa- 
muel Barnardiſton recuperet verſus pre- 
fatum Willielmum Soame dampna ſua 
predicta per Juratores predictos in for- 
ma predicta aſſeſſ. necnon nonaginta & 
oQo libras pro miſis & cuſtagiis ſuis pre- 
dictis eidem Samuel per curiam dicti 
Domini Regis nunc hic ex aſſenſu ſuo 
de iacremento adjudicat. Que quidem 
dampna in toto ſe attingunt ad nonin- 
gentas libras Et predictus Willielmus in 
miſericordia &c. Poſtea ſcilicet die Sab- 
bati viceſimo quarto die Aprilis Anno 


| Regni Domini Regis nunc &c. viceſi- 


mo ſeptimo tranſcript. Record. & proceſſ. 
predict. inter partes predictas de placito 
predico cum omnibus ea tangentibus 

EPS pre- 


— 


Gs 
retextu cujuſdam brevis dicti Domini 


Regis de errore corrigend. per prefat. 
Willielmum Soame in premiſſis proſecut. 


coram Juſticiariis Domini Regis de Com- 
muni Banco & Baronibus de Scaccario 
dicti Domini Regis de gradu de le Coife 
in Cameram Scaccarii juxta formam 


Statuti in Parliamento Domine Eliza- 


bethe nuper Regine Anglie apud Weſt- 
monaſterium viceſimo tertio die No- 
vembris Anno Regai ſui viceſimo ſep- 
timo tent? edit. a predicta curia dicti 


Domini Regis hic coram ipſo Rege 


tranſmiſſa fuerunt predictuſque Williel- 
mus Soame in eadem curia Camere 
Scaccarii comparen* diverſas cauſas & 
materias pro errore in Recordo & Proceſſu 
predict. pro revocatione & adnullatio- 


ne Judici predicti aſſignavit Ad quas 


predict. Samuel Barnardiſton in eadem 
curia Camere Scaccarii predict. ſimili- 
ter comparen. placitavit quod nec in 


Recordo nec in Proceſſu predict. nec in 


redditione judicii predicti in ullo fuit 
errat. Poſtmodumq; ſcilicet die Sabbati 


decimo die Junii Anno Regni dicti Do- 
mini Regis nunc viceſimo octavo viſis 


premiſſis & per curiam Camere Scaccarii 
predict. diligent. examinat. & plenis 


iatellectis tam Record, & „ 
R 
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diet. quam Judicio predicta ſuper eiſdem 
reddit. videbatur curia Camere Scaccarii | 
edict. quod judicium predict. vitio- 
um & defectivum in lege exiſtit Ideo 
adtunc & ibidem per eandem curiam 
conſideratum fuit quod judicium pre- 
dictum in omnibus reverſetur adnulle- 
tur & penitus pro nullo habeatur & quod 
predictus Willielmus ad omnia que oc- 
caſione judicii predict. amiſit reſtituatur 
ſuper quo Record. predict. nec non 
proceſſ. predict. Juſticiar. dicti Domi- 
ni Regis de Communi Banco & Ba- 
ron. de Scaccarii dicti Domini Regis 
coram eis in premiſſis habit. coram Do- 
mino Rege ubicunq; & c. remittebamur 
ſecundum formam Statuti predicti Et 
in eadem curia dicti Domini Regis hic 
coram ipſo Rege jam Reſident. &c. 
Poftea ſcilicet viceſimo quarto die Mait 
Anno Regni Domini Gulielmi & Marie 
nunc Regis & Regine Anglie primo 
Record. & Proceſſ. predict. inter partes 
predictas cum omnibus ea tangentibus 
pretextu cujuſdam brevis de errore cor- 
rigend, per prefat. Samuelem Barnar- 
diſton in premiſſis predictis proſecut. 
dicto Domino Regi & Regine in pre- 
ſenti Parliamento à predicta curia Geri 
Domini Regis & Regine hic tranſmiſ. 
. fuit 


ne Regis & Regine ſupradict. in pre- 


Record. ill. in nullo fuit erratum Ideo 
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fuit predictuſq; Samuel in eadem curia 
Parliamenti comparens diverſus cauſas 
& materias pro erroribus in Recordo 
& proceſſu predict. pro revocatione & 
adoullatione Judicii predieti aſſignavit 


Et poſtea ſtilicer viceſimo quinto die 


Junii Anno diftorum Domini & Domi- 


dicta curia Parliamenti viſis & per eu- 
riam ibidem diligenter examinat. & 
plenius intellectis tam Record. & Pro- 
cell. predict. judicio ſuper eiſdem reddit 
quam predict. Errore ſuperius aſſignat. 
pro eo quod videtur curie Parliamenti 
predicti quod Record. ill. in nullo vitio- 
ſum aut defectivum exiſtit Et 


adtunc & ibidem Conſideratum eſt per 
eandem curiam Parliamenti preditt. quod 
Judicium predict. in omnibus affirme- 
tur & in omni ſui robore ſtet & effect 


The CASE of 


7AY and TOPHAM, 
And the Defence made by 


 SirFrancis PRuBERTOR 
a mi 


Sir TOM As Jones, 


For their Judgment given 


therein. 


With ſome other Gaſes, 
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Th CAE 3 
ZAY and TOPHAM, 


Seſſio Parlianient. 1 Will. 
e& Mariæ. 


R. Top HAM Serjeant attend- 

ing the Houſe, having by his 
Petition complain'd, That he 

had been a great Sufferer by 
ſeveral Proſecutions at Law for execu- 
ting the Orders of the Hoyſe ; and that 
having pleaded thoſe Orders to the Ju- 
riſdiction of the Court of Queen's Bench, 
his Pleas had not been allow'd, but Judg- 
ment was given againſt him : The Houſe 
refer'd the Examination and Conſidera- 
tion of this Matter to the Committee of 
Privileges. Accordingly the Committee 
met and examin'd the Matter. 


Sabbati 


—— — — — —— 


ce ment given by the Court of King's 


4 leges of Parliament, 


Sir Fra. Pemberton and Sir Thomas Jones 
were 
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Sabai 6e Julu, x Will. & Mir. 
Col. BYR CE reported the Fact as it 


appear d to the Committee, with the 
Opinion of the Committee thereupon, 


with which the Houſe agreed, in theſe 


words. 


Reſolv d, 
THAT the Houſe doth 
« with the Committee, That the Judg- 


t Bench in Eater Term, 34 Car.2. Regis, 
4 upon the Plea of John Topham (at the 
4 Suit of John Jay) to _ of 
ce that Court; and alſo the Judgments 
given againſt the ſaid Mr. Topham, at 
the Suit of Samuel Verdon, John Hi. 
« liard, Thomas Staples, Richard Both, 
& John Nelſon, Thomas Herbert, Natha- 
„ ariel Reading and Richard Harneage, are 
illegal, and à violation of the Privi- 
and pernicious to 
* the Rights of Parliament. 


THE Houſe being inform'd, That 


Judges of the King's Bench at that 
time, order*d them to attend upon Wed- 
vefdey next following, M- 
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Mercurii 10 Julii 1689. 

THE Houſe being inform'd, That 
Sir Francis Pemberton and Sir Thomas 
Jones attended, purſuant to the Order of 
the Houſe; Sir Francis Pemberton was 


firſt brought in, and Mr. Speaker (| | 
to him to this effect. b * 


Mr. SpEAK ER. The Houſe has been 
inted, There was an Action brought 
in the King's Bench in Eaſter Term, 

4 Car, 2. by one Jay againſt Serj. T 

am. To which Action he pleaded 
Juriſdiction of this Houſe ; and that it 
proceeded to a Demurrer, and the Plea 
was over-ruPd by you as Chief Juſtice ; 
ſo the Houſe has ſent for you to know 
upon what ground you did it. 


Sir FRANCis PEMBER TON. Sir, I 
know nothing of this Action, I have been 
out of the Court now fix Years this Va- 
cation. If I ſaw the Pleadings, it may be 
I might give you ſome account of it, but 
I can't remember ſo many thouſand Ac- 
tions as were brought at that time, But 
if you will let me know what the Charge 
is, I do not doubt but I can give you a 
good account of it. You fay, Sir, he 
pleaded 
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pleaded the Juriſdiction of this Houſe. 


Mr. SPEAKER. That is, there was a 
Plea to the juriſdiction of the Court of 
King's Bench, That it was done by Order 
of this Houſe, ſo it concerns the Juriſdic- 
tion of this Houle. 


Sir FRANC1is PEMBERTON. This 
is quite new to me, for I know not what 
'T was ſent for. You were pleas'd to ſum- 
mon me to attend, but I did not know 
for what, nor do I remember any ſuch 
Action brought by Jay ; I remember on- 
ly an Action was brought by * Verdon a- 
gainſt Topham. And I remember there 
was a Motion made to us for a new Tri- 
al in the Caſe, where there was 500 l. 
Damages given: And we did give them 
a new Trial, for we thought it monſtrous 
and unreaſonable Damages. re 


Mr. Sr EAK ER. There were ſeveral 
Actions brought, but that which the 


' Houſe would be inform'd of, is the Ac- 


tion that was between John Jay and John 
Topham. Ta | 


* Vid, Verdon's Caſe in Sir Tho, Jones's Reports, | 
Sir 
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Sir FxANC1s PEMBERTON, Un- 
der favour, I can ſay nothing to this Ac- 
tion; but this I can ſay, if the Defendant 
' ſhould plead he did arreft him by the 
Command of this Houſe, and Id 
plead that to the Juriſdiction of the 
Court of King's Bench (I can ſay no- 
thing to this particular Action, but) TI 
think, with ſubmiſſion, I can ſatisfy you, 
that ſuch a Plea ought to beover-ruPd, 


and I take it the Law is very clear as to 


this; but as to what is laid to my Charge 
with reſpe& to this particular Action, if 
you pleaſe to give me ſome time to lock 
into the Records of the Court. 


Mr. S EAX ER. The Houſe will 
conſider of it, if you pleaſe to with- 
draw, and then give you their Reſolu- 
* | 


Sir Fxan. PEM TON With- 
draws, 


| Sir THoMAs Jo xES brought in; 


Me. 
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IIMr. SrpEAK ZR. Sir Thomas Jones, 
the cdocaſon th Houſe ſent for you is 

- this: They: have deca.acquainget] that in 
the time bf King Charies the Second, in 
the thirty fourth year of his Reign, there 
vas an Action brought by one Jay _ 
Mr. Topham; that then was, and now 
is, Serjeant of the Houſe of Commons. 
To which: he pleaded, 'That what be 
did was hy Order of the Houſe, and this 
he pleaded to the Juriſdiftion of the 
Court of King's Bench at that time; 
they deſire to know if - you gave the 
Judgment, and upon what reaſon. 

400. 2H h bY 


Sir THOMAS JoN ES. ?Tis fo 
long ago I dd not remember it, tis a- 
dove ſeven bs rsago, and I had not no- 
tioe at all Cauſe I was command - 

ed to attend you upon; whether I did 
give any ſuch ſudgment or no, it will 
appear by tha Record it ſelf. 


Mr. SpEAK ER. We have exam- 
in'd the Officers, and they give us an ac- 
count, That Sir Francis Pemberton was 
Chet Juſtice, and you another Judg 
ten. 


Sir 
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Sir Tomas Jo xs, I Was a 
Judg of the Court at that time, but I 
canoot certainly ſay, we did give Judg- 
ment to over- rule the Plea; I hope if 
we did, it was acording 0 Law. 2 


Mr. 2 n. Well Sir, you 
May withdraw u you pleaſe. 


Sir Tao As Jon x 5 withdraws 


Sr EAN. Pas rox brovgh 
GB 7 in again. p Tre . 


Mr. SPEAKER. Sir Francis 74 
berton, the Houſe took notice when you 
were in befare, you ſaid, when an Order 
of this Houſe was pleaded to the Juriſ- 
go of the King's Bench, you rooceiv'd 
by the Law it ought to be over-rul'd ; 
and that you could give thoſe Reaſons 
that would ſatisfy the Houſe it was fo; 
1 expel} you uld give them now; 


4 
9117 


* 


Sir FRAN. "LAW Mr. Speaker, 
As to this Queſtion concerning this par- 


Aicular Caſe Lkpow nothing, 1 _ nor 
what the Pleading wass. "= 
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Mr. SypEXK ERA. The Houſe does 
not expect any thing of your Anſwer as 
to this particular Cale; but you ſeem'd 
to make your Aﬀertion general, and 
therefore they deſire to hear what you 
can ſay as to your general — 5 


Sir FAA 'PrmBERT'ON. To 
ſatisfy the Houſe of all together, I would 
deſirè to look into this particular Caſe; 
for I do not know whether I was Judg or 
not then: if they will give me ſome 
time, I will give them an account of the 

Nn 2 8 


Mr. Spxacls x; 5 The Houſe ex- 
pets to have ſome — now of what 


you ſaid,” that a Plea to t ex ought 
of the Courr of nn W en 
03 WU 4 36111 K NG 


| Ow ran 9 It 

Sir W e If 
05 pleaſe, ſince they chacge me 'with 
this particular Caſe, I will Er. to the 
whole e Ke 

ve) ie] | 2 

32 Mr. mur Well, K, ue. 
pleaſe to withdra x. 


8 Sir 


® 
t 
1 
5 
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Sir ER AN, PINMIZRTON with. 
JC draws; 14 159 HH l 
175 * x 


1 
1 


— ; ; 
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14. « #s . Sas 211 J6e001 , 

AF * 1 f MS n 
H E is brought in again. 
, x x * 1 : 7 
m 13 ' » 4 4 | A ET $* 


Mr. Sr EAK ER. Sit Francis Pas: 


berton, the Houſe did take notice that 


du did affirm here, that if an Order of 

is Houſe was pleaded to the Juriſdiction 
of the Court of King's Bench, that it 
ought to be over-ruPd, and that you 
tikethe Law to be clearly fo, and that 
you thought you could ſatisfy the Houſe 
in that point. This is a general Aſſertion, 
and they require nothing as to the parti- 
cular Caſe; but they do require' you, 
that you would give them your Reaſons 
why you maintain this Opinion, 


Sir ER AR. PEM BERTON. The 
Queſtion that was put to me by your ſelf 
was a new 8 7 to me: I heard no- 
thing concerning it; nor did I know 
what it was that would be put to me. 1 
did tell you my preſent Apprehenſions of 
the Caſe ou put; I did not ſpeak of an 
Order of the Houſe in general, but the 
Order that was in this Caſe of the Ordet 
of taking him into Cuſtody: That was 

Q 2 


the 
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the Queſtion propos'd. to me. I had no 
Reaſons; te {peak of the Orders of the 
Houſe in general, I can give no account 
of them; but 'tis quoad hoc, Whether 
the Order for 12 him into — 92 
i 


which was, It 2 the 
5 che Houſe to take bim into Cultgdy, 
that being = ws) 9 2 Juriſdict ion * 
the 77 'of h, whether that 


ougheobe bo (RE | orgs! Thereforg if 


upon as if I ſpake in general, 
Idid not — — my Words as I mhould, 


but that is e, bar: 4 4 


Mr. SPEAKER. "That comes mac 
to the ſame purpoſe er favour; Nou 
ſay, an Order of this Houſe = eaded 
in this particular Caſe to the Juriſdiction 
ol the — Bench, that * og: 
dee . e 27fll 26% N 


6 * 

N T4 £ 

s Z F 5 je 
owl ” + © ? 
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Sir Fx AN. Pans Ex ron. 1. 
your Pardon, The Plea, = | 
- 35" 1 

Mir Sppk won. ee. . 
Sie PINK. Ibn 1 
muſt be in Caſesof like natüre. I do 
not make ſueh a general Aﬀertion, (but 
ſpeak as to this particular Caſe) I do not 
know how! fat that may go; and I 
hope the Houſe won't defire my Opinion 
in that; I did not dream of it; we were 
upon chis fingle Point. And I muſt cell 
you, I did not apprehend” any ſuch thi 
"would be put unto me. As to the Ju 
tifitation of this, I carve,” may be, upon 
the ſudden be rid with ſuch Rea- 
— as will ſatisfy = 1 if they 

t it upon ine to tell my preſent Appre- 
Fenficns thar is another 7 Mo 

7. $6391 TR , 15 

. Sy . erer 
t wi to your ent A 
prebenions. © 4 


* 


4 : Ar 
= 
ce . 
"7 4 4 * 
. 
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- Sir ER AN. P EMI ERTO N. That 
may be with ſome prejudice to the Law, 
T only tell you my preſent Apprehen- 
ſions: If you will give me time to give 
you my Reaſons, I will give you my 
Reaſqns as well as I can; but you cannot 
expect I ſhould be furniſd with ſuch 
Reaſons now, as I may upon further 
_ ShoulW.{ls” 5. ig pid o 1% om 
: I M:US T premiſe this to you, That 
the Juriſdiction of this Houſe I do not 
take to be in queſtion, nor the Validity 
of their Orders. I think there is no Judg 
that underſtands himſelſ but will allow 
the Privileges of this Houſe, they are the 
[Privileges of the Nation, and we are all 
bound to maintain them as much as any 
Member of the Houſe, 41 in, 25 200} 
_ © BJ T-:\the Queſtion, is here now de 
modo. Tis agreed pn all hands the tak- 
ing him into Cuſtody is juſtifiable ; but 
the Queſtion is (de modo] whether plea- 
able by way of, Juriſdiction, or in Bar; 
and therefore I do not look upon the Pri 
- vileges of this Hoyſe are at all in queſti- 
on, I only ſtate what I apprehend the 
Caſe and Matter o be. If the Houſe 
preſs me to declare my preſent Opinion 
_ of it, I muſt deſire I may enlarge my 
111100 SR nt ſelf 


» 


| ſelf if there be occaſion ſor it; it can't be 


det oo, £6. 2. 3. , gt 
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expected I ' ſhould be prepar'd to anſwer 
all things. if 90 


Mr. SrRAX * There is no doubt 
the Houſe will not tie you up. 4 


Sir FR AN. PEM BER TOR. The 


Queſtion is of the manner of . 
this Order of the Houſe; and the Queſ- 
tion is, Whether it may be to the Juriſ- 
diction of the Court or not? 
AND, under favour, I have always 
taken it that ſuch a Plea could not be 
pleaded to the Juriſdiction of the Court, 
hut tis a good Plea by way of Bar. Any 
Man that underſtands the Law of Eng- 
land, makesa wide difterence between the 
pleading to the Juriſdiftion, and in Bar: 
And I muſt tell you, that I take it, that 
nothing which is pleadable in Bar is plea- 
dable to the Juriſdiction, they are ſeve- 
ral manners of Pleading. The Juſtifi- 
cation here is a proper Matter of Bar, 
and *tis a good Juſtification ; but whe- 
ther the Court ſhall be excluded their 
Juriſdiction, that they ſhall not know 
whether this be true or no, -is the Queſti- 


on? For if this be pleaded to the Juriſ- 


diction, there is an end of it. Whether 
'S g Q 4 Mr » 
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Mr. Topham\tigd ſuch an Order or not 
can't be Qeſtion upon à Plea to the 
Juriſdiction, for the hands of the Court 
are ty'd up; and therefore whenever 
there is a Plea to the Juriſdiction, betduſe 
the Court cannot examine the Fact, they 
ſwear to their Plea. | | 
NOW here ' tis allow'd by all People 
living, I think no Judg ever deny'd it, 
that the Order of thib Honſe was ſuffici 
ent to take any one into Cuſtody. No 
Judg, I prefume, ever thought other> 
wiſe; büt if this be pleaded to the Ju- 
riſdiction here, the Hands of the Court 
are clos'd :* So that Whether he had ſuch 
an Order or not, is not to be enquir d of 
by the Court. But if it be peaded in Rat, 
ſo 'tis a good Bar, and he will have a8 
much advantage as any, and all People 
muſt allow tis a good Bar. 4 — 
would pray you that you would confi 
thatin this Ciſe hobo 4s okhibe of f 
Privileges, nothing of the Juriſdiction of 
this Court is call'd in x buronly 
the manner of makingiuſe'of it. There 
are Acts of Parliament; he that does 
thing under an Act of Furliament, d 
it under as high an Authority, as be that - 
acts under the Authority of this Houſe, 
for that is the Authority of this Nation. 


Ft 
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Yet in [thoſe ciſes;:tho;you are tentler 
that none be prejudic d acting by that Au- 
thority, yet you have never made any pro- 
vibon ht it Fae be pleadedtotheJunf- 
diction. In the Caſe of th Commillidn 
of Sewers, where they juſtify by nur 
Authority, and the whole Natiod's, tho 
you x et rh — * $1 
wa ing as can be, yet "ts 
br of Bar, 58 80 the Jariſdiction of al 
Court. ＋ ſay ph done by: the 
Auth the Commiſſion of © the 
Sewers, | they do not plead it to the 
Juriſdiction. This I did in purſuance 
vf the late Act for Sewers, and there- 
fore you are to examine it no further. 
This never was allow?d; nor the Parlia- 
ment deſign'd no ſuch thing. 

IN this Caſe, if Mr. * comes 
and pleads this by way of nb Court 
will den but it is a god Juſtification, 
he has'anſwer'd to the ,and juſt 
what he has done. Tou Authority will 
be allow'd, but the Queſtion is, Whe- 
ther this ſhall ſtop the Court that they 
ſhall-not'tximine it? For any Man li- 
ving' may plead ſuch a Plea, Now the 

tiag him to plead this by — * 
Bar, ĩs only to ſee whether what he hath 
leaded is true, As to all other cans, 
*; 1\ W 


(3234) 
When you allow that where they:do any 
thing in proſecution of an Act of Parlia- 
nent, they ſhall give the general Iſſue 
in Evidence, this is by way of Bar, you 
do in no caſe ouſt the Court of its Juri 
diction. The King's Bench hath à ge- 
neral Juriſdiction to examine the things 
that are done whether fairly or not. This 
Plea is allowable, and ought to be al- 
low?'d to any Action of Treſpaſs: to be 
brought. But under favour I muſt ſub- 
mit it to you: I. take the Law to be 
 -manifeſtly plain, That by way of Plea 
to the ———— it can't be, but it 


a A 


withdrawn, «Queſtion: was — 8g 
journing the Debate, and it paſs i in the 
1 2 ; and _ Houſe 20 91 


Re alu 4 wet | 

t the Orders and I Proceeds 
cc © of the Houfe being pleaded to the Ju- 
« rifdiction of the Court of King's 
N , 1 woc to be over cufd. 


= 23k! 


s * 
n "AND 
140 * 4 
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AND Sir Francis 'Pewberton, and 

Sir Tho. Jones were order d to attend 

again, to give what further Reaſons they 

— 1 * ot their] a8 

5 17 
vum 19 Juli 168g. 


Sir Fo vangis Pembertan,and. Sir Thomas 
25 Ay Sir Francis was 1 
rought in. 


MI. Sins Sir Fran. Pember- 
ron The Houſe appointed you to attend 
formerly ( but hoy have been prevented 
by other buſineſs) to give the Reaſons 
* your Judgment ing? Fo & Topham. - 


Sir Tannen PEMBERTON: 
Mr. Speaker, This Caſe! was an ge a 
of Treſpaſs, and it was brought dy 72 Jay 
againſt. Topham, for. a ge 

taining him in Priſon by the ſpace — 
ten days, and keeping him till he paid 
him 30 J. to let him out of Friſon, 
by which means many A Yate. ny Affairs 
were loſt, and left in t 
Tay: is. a common Adin a at Common 

v. | t 


10 
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T O chis the Defendant he me and 
pleads, that there was an Order of this 
Hobfe madt in \March 32 Caryn. (the 
Aktibn is in the 33 in I ſor taking 
of this Jay into Cuſtody, and to bring 
him to the Bar of the Houſe ; and ſays 
that by virtue of that \ he took 
him and detain'd him, with an intention 
w brihg him to the Bar of this Houſe. 
And this he pleads to the Juriſdiction of 
the Court, that the Court had nothing 
to do with it, nor ought further to ex- 
amine this matter. And upon that there 
Was a Demurrery and upon the Demurrer 
i Was by the Court adjudg'd, that he 
Nonkt anſwer dver; that is, that he 
ſhould plead i Bar of the Action: And 
this is all that I can diſcern by the Caſe. 
NOW Sir, as to the Reaſons, fince this 
Houſe is pleas dato command me, I will 
ortly ten vu whar my Apprehenſions 
Were, and upon what account we went 
in this Caſe. When this Action was 
kaded to th Juriſdiction of this Court, 
1 e6rfider'd; and could find no Jud 
ent at all ipainft-the Juriſdiction of t 
Ort is any uch Caſe, nor .any Vote 
fits Houſty: br any thing or Order a- 
gainſt it at all. The Caſe that W 


| O 1 8 . 
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eſt it, Was the Cafe of Sir Jobs Eliaee, 
where there was an Information for ſome 


Misbebaviour ia this Houſe againſt 
Sir John Elliott, and others: They did 
there plead to the Juriſdiction of the 
Court, and there the Curt over - rul d 
it. It is true, afterwards L the re 
turn of King Charles the ad. there was 
a Writ of Error brought upon that Judg- 
ment, and Errors aflign'd in the Lords 
Houſe, and the Judgment was revers d; 
but there was no Error aſſign d ia over- 
ruling the Plea to the Juriſdiction of the 
Court, but only this, that it was in the 
body of the Information aid, That they 
did ſpeak ſome words in, Parliament 
which the Court of King's Bench coyld 
not try, becduſe by, the Judgement of the 
Lords Houſe they were not cogatzable, 
at Law]; ſor the Members of this Houſe, 
have always had a freedom of Speech 
here: and upon that account it WAS re- 
vers d. But I muſt tell you, that in my 
Lord Vaughans Report he did allow, 
that as to the Miſcarriage that was al- 
ledg d in lay ing hands upon the Speaker, 
the Court of King's Bench had a Juriſ- 
dition. a ond es ad : abel 
AN fiading ng foctſtæps of Law, 
gor any thing of this Honourable meu 
IE. t 


& 7 


* 


| (238) | 
that could dirett us, I did conſider theii 
what was reaſonable and fitting to be 
done; I knew we had a Juriſdiction in 
the Caſe of ſuch an Action as this is; 
and I found the Objection againſt it was 
only one: That this Houſe was a ſu- 
perior Court, of a higher nature than 
the King's Bench, and of a greater Au- 
thority ; and that the King's Bench had 
nothing to do to inſpe the Actions of 
this Houſe, or to examine what was 
done by virtue of any Order of this 
Houſe. And then on the other ſide I con- 
ſider'd, if the Courts of Law could not 
examine it, that there would be a Cauſe 


|  firuckoff by a bare Allegation without 


any more to do: For if we had no cops 
nizance of it, if we could not examine 
the Matters that were done in purſuance 
ok the ng of this _— awd could 
we impannel a Jury, and to what pur- 
ſe ſhould 5 it? for if it were 
aund againſt him that he had exceeded 
his Authority, if we could not give Da- 
mages for it, what ſhould we examine it 
for? I thought that the Conſequence of 
this would be, That that which was 
alledg'd to be a diſorderly Execution of 
the Vote, muſt be ſſruck off by a bare 


Altegation, 1 
2111 8 1 R, 


4 
* 
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SIR, This coming before us in a 
judicial way, and we being to do ſome- 
thing in it, either throw out the Cauſe, 
or overrule the Plea to the Juriſdiction ; 
I thought it moſt! reaſonable that this 
thing ſhould be examin'd in that Court. 
THEN I conſider'd, that where 
Juſtifications are made by virtue of Acts 
of' Parliament, and every body muſt ac- 
knowledg that Court is of a higher na- 
ture than the King's Bench, yet that 
was not enough to exclude the King's 
Courts from their Juriſdittion. | 
I CONSIDER?D in Caſes where 
Juſtification is made by Act of Parlia- 
ment, there is a 3 by as high 
Authority as this is, that will be al- 
low*don all hands; for there are not only 
the Orders of this Houſe, but the Au- 
thority of the Houſe of Lords. You 
have in thoſe Caſes fenc'd the matter as 
well as can be imagim d, and taken as 
much care to protect them; given ſome 
Power to plead ſummarily, others to 
plead Nor'guilty, and juſtify by giving 
Js > + 1-71 in Evidence. But I ne- 
ver — there was any the Jar 

made for the pleading/ to the Juri 
dition, tho it was dds by a higher 
Authority: Therefore I'thought 1 


6240) 
high Authority and high Nature of this 
Court could not exempt the King's 
Bench, being a Court of Law, /to-exa» 


mine, Wbethet what was alledg'd to 
he done, wn done in purſuance © your 
Authority, or not? ; 

-THENI Aid conGder with t m1 ſelf, 
that if this Plea ſhould be over: rxubd, the 
Defendant was at no Prejudice, for the 
ame Matter might be pleaded by way of 


Bar. And it would have been admitted 


à good Bar if true, and he could have 
no manner of Prejadice that I know of 
by pleading as the Court diveQs, We 
did not queſtion the Legality of your Or- 
ders, nor the Power of > Pg but the 

reat Buſineſs was, Whether he had pur- 
dad this Order of the Houſe of Com- 
mony, and that was the thing properly ex- 
aminable. But on the other fide; it Would 
be 2 monſtrous. Miſchief to the Plaintiffs 
if ſuch a Plea was allow d to the Juriſdie- 
tion: for ic would be agreed on all hands 
a Mr. Topham had abugd bis Autho- 
_ Tit, and done any outrageous thing f if 
When he had an Order to ind hep 


W 
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ought to have been puniſh'd, and to 
return Damages to the Perſon 1u- 
Ml. 
f THEN in this Caſe, you know, 
Mr. Speaker, That this Houſe ſome- 
times hath a Receſs, and Parliaments 
have Intervals. When this Court hath 
a Receſs, and the Parliament is diffolv'd 
(as there are many Years ſometimes 
when there is no Parliament) then in 
the Receſs of Parliament (ſuppoſing 
there was a good Order, and a Man 
had a Damage by the abuſe of this Order 
in the miſ. execution of it) tis reaſonable 
this Man ſhould be fatisfy'd. But pers 
adventure a Parliament may not come 
in three or four Years, perhaps ſix or ſe- 
ven Years, in that caſe he would loſe his 
Action, | | 2 

BUT that is not all, for in this 
Caſe if we could not examine it, - the 
Man would be without any Remedy in 
the World, So that if one of your Of- 
ficers ſhould abuſe your Orders, the Per- 
fon that he hath abus'd could have no 
help if the Courts of Law could not help 
him. This was my Apprehenſion: This 
Court we know may -examine their Of- 
ficrs ſo as to puniſh them for it; but I 
never heard nor underſtood that this 

| "7+", _ Court 
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Court could go in ſuch a Method as to 
give Damages; for, firſt, in this Caſe 
the Method of the Law would be pre- 
cluded : We know what are the Me- 
thods of a Man's obtaining Damages; 
firſt he muſt. prove his Fact by Wit- 
neſſes; I never heard this Honourable 
Court did condeſcend fo'fat as to give an 
Oath ; next, they muſt be aſſeſſed by a 
ry: There is no other way as I 
of, at all; I never knew this 
Court take upon them to aſſeſs Damages 
at all. 2 
IN the next place, if they could ar- 
rive at the matter of Damages, I never 
knew any judgment given, or Execu- 
tion awarded for Damages by this Ho- 
nourable Court. So that my Apprehen- 
ſions were, that unleſs the Courts at 
Law had juriſdiction of all ſuch Ac- 
tions as theſe were, this Man muſt 
be remedileſs if he had wrong: On the 
other ſide, he would have recover'd no 
Damages if he had none. No Man 
would have ſaid, That the Houſe ſhould 
not have made ſuch an Order, or he 
{ſhould not have executed it ſuch a way as 
you intended it. l | 


Mr. 
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Mr. Speaker, Theſe were my Ap- 
prehenſions in this Caſe ; I conlider'd 
it as well as I could, and did ſee a great 
Miſchief on one ſide, if the ordinary 
Courts of Law had no Juriſdition, and 
could apprehend none if they had, in ſee- 
ing whether the Orders of this Houſe 
were fairly executed or no, when I am 
confident that none of this Houſe 
would allow there ſhould be any abuſe 
of their Order, 
THESE being my Apprehenſions 
as a Judg of the Court, I did think thar 
I was bound to over-rule the Plea that 
was to the Juriſdiction of the Court. If 
I was miſtaken in this Caſe, it was an 
Error of my Judgment, I had no mind 
or deſign to meddle with the Affairs of 
the Houſe, nor to pry into what was 
done here, my deſign was to do Ju- 
ſtice. What weight theſe things have 
with others, I muſt leave with this Ho- 
nourable Houſe : But this was that that 
induc'd me to give my Opinion for the 
over-ruling of the Plea, 


Mr.SpE AK E R. Did you deliver theſe 
Reaſons in open Court when you gavs 


Judgment? 
0” R 2 Sir 
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Sir FRANCisPEMBERT ON. No, 
we very rarely give any Reaſons in ſuch 
Caſes. mw © 

Mr. SpEAK ER Becauſe if you 
had given theſe Reaſons, it would have 
been ſome light to the Serjeant to have 
pleaded afterwards. . 


Sir FRAN CIS PEMBERTON. I 
do not know truly what he did after- 
wards; but this J am ſure he was told, 
that he might have pleaded this Matter 
in Bar, and this would have been a 
good Bar, and this I thought direction 
enough. | 


Mr. SpxAKER. Is it not uſual in 
Caſes of great Moment, as this was, 
to argue the Point in giving Judg- 
ment? os. 


Sir FRAN CIS PEMBER TON. It 
is ſo if they will argue it; but if the 
Counſel on both ſides let it go, we exa- 
mine no further. oo 


Sir FRANCis PEMBER TON With- 
drew. 


Sir 
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Sir THOMAS Joxxs brought in. 


Mr. SpEAKER. The occaſion I 
ſuppoſe you know of your being ſent 
for, *tis to know upon what Reaſons you 
over-ruPd the Plea to the Juriſdiction be- 
tween Jay and Topham. - 


Sir THOMASIJON ES. Mr. Speaker, 
in the firſt place, I ſeriouſly profeſs be- 
fore God, and this Honourable Houſe, 
That I never deſign'd to interfere with 
the Authority and Privileges of this 
Houſe, I have had the Honour to be an 
unworthy Member of it in two ſeve- 
ral Parliaments; and truly I did always 
conceive, that for any thing tranſacted 
in this Houſe, no other Court had any 
Juriſdiction to hear and determine it: 
And therefore I was always of opinion, 
That the Judgment given in the Caſe 
of Sir John Elliot and my Lord Hollis, 
was a very erroneous and unjuſtifiable 
Judgment; and the rather, becauſe I 
knew that there was an Act of Parlia- 
ment, that for any thing done in this 
Houſe, by ſpeaking, debating, or any 
reaſoning whatſoever, there ought to be 


Ry” no 
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no Suit in Accuſation or Condemnation 
concerning it, tis utterly void. 

BUT, Sir, when Idid give this Judg- 
ment, I do confeſs I did think there was 
a difference to be taken in Matters that 
were merely tranſacted by this Houſe, 
and may be complicated of the Autho- 
rity and Commands of this Houſe; and 
of the Execution of the Authority and 
Commands of this Houſe abroad; and 
that was the Caſe that was before us in 
the King's Bench. | 

Mr. Lopham was complain'd of, that 
he had not only impriſon'd the Plain- 
tiff Jay, but kept him in Priſon ll he 
had paid him 3o/. Now I did hum- 
bly conceive that this Declaration 
ought to be anſwer'd, and not to be 
put off with a Plea to the Juriſdiction of 
the Court, 

*TIS true, as I did ſay, Where the 
intire Matter is tranſacted in this Houſe, 
there a Plea to the juriſdiction of the 
Court is proper; but in the preſent Caſe I 
did conceive, That Juriſdiction was moſt 
proper that could try and determine the 
whole Merits of the Cauſe between 
both che Parties, eſpecially where the 
Privileges of this Houſe would no way 

N ſuffer 
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ſuffer nor be injur'd. Thereupon 1 
think Mr. Topham was advis'd and told, 
that he ought to plead this Matter ii 
Bar, wherein there would be full conſi- 
deration and perfect regard given to the 
Commands and Authority of this Houſe; 
and all imaginable Reverence: if he had 
but produc'd a Copy at moſt of your 
Journal, that had been ſufficient, and no 
Judg would have been fo filly or impru- 
dent at leaſt to have ſaid, that had not 
been a good and ſufficient © Authority, 
But Mr. Topham thinks it not fit at all to 
anſwer in this Plea to the taking the 307. 
for which, if it was Extortion upon the 
Subject, I am ſure that whoſoever has 
a Care of the Rights of the Subject, as 
you have, would not have ſuffer'd the 
Subject to have gone without Remedy 
and Satisfaction. TE e eee 
SIR, as to what may be ſaid in this 
Caſe, that upon complaint to you, you 
would have puniſh'd Mr. Topham; give 
me leave to ſay, that I think at that time 
when Mr. Topham had this Priſoner in 
Cuſtody, you were riſen, But beſides; to 
let that go, I do conceive, ang I never 
found it in my Experience, when I was 
an unworthy Member of this Houſe, 
'That you have _ given Damage to 
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a Party that was injur'd by your Officer. 
*Tis true, you would puniſh your Officer 
for the Injury, but I never knew the Par- 
ty injur'd have any Satisfaction. 
- SIR, another Reaſon is this, The Au- 
thority of this Court argues very great; 

ut with all reverence be it ſpoken to 
the Authority of this Houſe, The Autho- 
rity of an A& of Parliament is greater 
than the Authority of this Court: For 
altho for the moſt part in Acts of Par- 
liament you have the firſt Production 
and Formation of the Acts of Parlia- 
ment, yet without the Conſent of the 
Lords, without the Royal Aſſent of the 
King, tis no Law. But when ' tis a Law by 
all theſe Authorities, not only by yours, 
but hy the Conſent of the Lords; in caſe 
one Man does any thing by virtue of a 
Command of ſuch an Act of Parliament, 
ſuppoſe it be under the Commiſſioners of 
Sewers, or in the executing of a Rate for 
the Poor, or railing your Poll AQ; if 
any other Man ſhall be ſo hardy as to 
queſtion his doing his Duty according to 
your Commands, the Party ſo que- 
ſtion'd is either to plead in Bar eſpecial- 
ly, or, which indeed you have provid- 
ed for the caſe of pleading in many 
Caſes, be may plead it generally, and 
eee give 
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give in Evidence the ſpecial matter: but 
it never was known that any Man ſhould 
offer to ſay, TI was an Officer by Act of 
Parliament, and therefore demand, Whe- 
ther you will take cognizance of the 
Matter, having done what I did by Act 
of Parliament. | 

AND if it be ſo in Caſes of Acts of 
Parliament, as no body will deny, then 
I thought it might be ſo when there was 
only a Command of the Houſe to do ſuch 
a thing (the Reverence to which would 
have been perceiv'd if there had been 
a Plea in Bar) and there was an 
Abuſe of your Order, in the exacting 
thirty pounds complain'd of: and I 
thought the rather ſo, becauſe of the Act 
of Parliament I mention'd, 4 H. 8. c. 8. 
which does provide, that there ſhall be 
no Proſecution or Suit for any Trouble 
or Grievance that is done in this Houſe, 
and makes it void. But it goes further 
(it orders no Plea indeed one way or o- 
ther, either in Bar, or to the Juriſdiction, 
but) in the Cloſe of the Act it ſays, 
That if any the Perſons thereafter ſhould 
be vex'd, troubPd, or other ways charg'd 
for any Cauſe as aforeſaid; then he, or 
they, ſo troubl'd for the ſame, ſhould 
have an Action of the Caſe againſt _ 
9 wel 
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ſuch Perſon or Perſons ſo vexing and 
troubling them, and recover treble Da. 
mages and Coſts. Aſs 
AND upon theſe Reaſons, Sir, I 

did give my Opinion at that time, that 
the Plea to the Juriſdiction of the Court 
ſhould be over-ruPd ; which if not a- 
greeable to your Judgment, I moſt hum- 
bly beg your Pardon for it. 


Mr. SPEAKER, Did you deliver 
theſe Reaſons in Court when you gave 
Judgment for over-ruling the Plea ? - 


Sr THomas JoNEes. Truly, Sir, 
I can't ſay we did, nor can't ſay we were 
demanded our Reaſons, nor can't ſay 
any thing was mov*d in arreſt of Judg= 
ment, or ſhew*d to us why we ſhouſd 
give our Reaſons; but I believe Mr. Top- 
ham will not ſay but he was advis'd, that 
it was proper for him to plead it in Bar, 
and then all Right would have been done 
to the Authority of this Court, and to 
Mr. Topham, as well as to the Plain · 
tiff. ; | 
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Mr. SpEAKER. It would have 
been a Satisfaction to Mr. Topham and 
the whole Kingdom, if you had given 
your Reaſons ; and we take it, that up- 
on Demurrers of great Conſequence, the 
Court uſes to give the Reaſons of their 
Judgments. ö ” 1} hp 


Sir THOMAS JONES. Truly 'tis 
ſo long ago L am not able to ſay whether 
we did or did not; but tis not uſual: for 
Judgment to be given ſeriatim, if all 
the Judges of the Court be agreed in the 
thing, as they were in this Caſe. ap 


Mr. SpEAKER. Where the Jud- 
gesagree, the Lord Chief Juſtice gives 
the Opinion of the Court; but then in 
matters of this moment, he uſually gives 
the Reaſon. | 


Sir THOMAS Jones. Asfaras I 
told you before, we did give the Reaſon, 
that it was more proper to be a Plea in 
Bar than to the Juriſdiction of the Court. 


THEN Sir Thomas Jones withdrew, 
and the Houſe after a Debate 
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| Reſolved, 
« THAT Sir Francis Pemberton giv- 
“ ing judgment to over-rule the Plea to 
ce the Juriſdition of the Court of King's 
“ Bench, in the Caſe between Jay and 
% Topham, had broken the Privileges of 
«© the Houſe. And alſo wh 


Reſolved, f 
« THAT Sir Thomas Jones giving 
« judgment to over - rule the Plea to the 
64 Turiſdition of the Court of King's 
« Bench, in the Caſe between Jay and 
« Topham, had broken the Privileges of 
the Houſe. | 


AND by Order of the Houſe, both 
Sir Francis Pemberton, and Sir Thomas 
Jones were taken into Cuſtody far the 
ſaid breach of Privilege, and lay by 
it till there came a Prorogation. 


— 
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The CASE of 
Sir George Meggott. 


23 Nov. 8 Willielmi R. 


4 COMPLAINT being made 
to the Houſe, That Sir George 
Meggott had proſecuted at Law ſeveral 
Perſons for what they had teſtify'd the 
laſt Seſſion at the Committee of Privi- 
leges and Elections, upon hearing the 
Matter touching the Election for the 
Borough of Southwark ; it was refer'd to 
the Committee of Privileges to examine 


the Matter of the ſaid Complaint, and 


report their Opinion. 
4 Decemb. 8 Willielmi. 


A REPORT was made of the mat- 
ter of Fact, and that the Committee h 
come to this Reſolution, © That Sir George 
Meg gott having proſecuted at Law Tho. 
* Mal and Joh. Ladd, for what they teſti- 
S fy*dat the Committee of Privileges _ 

——— 
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Elections the laſt Seſſion, upon hearing 
« of the matter touching the Election 
« for the Borough of Southwark, was 
« guilty of a breach of Privilege. 


THE Houſe then agreed with the 
Committee, and order'd Sir George Meg- 


gott to be taken into Cuſtody of the Ser- 


jeant at Arms. 
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The CASE of Mr. Gee, 


27 Nov. 8 Willielmi R. 


PETITION of Thomas Kemp 
| and others, on behalf of them- 
ſelves and others the antient Hackny- 
Coachmen, was preſented to the Houſe, . 
and read, ſetting forth, That the laſt Seſ- 
ſion of Parliament the Petitioners apply'd 
themfelves by Petition to the Houſe for 
Relief of ſeveral Grievances they lay un- 
der from the Commiſſioners for licenſing 
and regulating Hackny-Coaches, Cc. 
and particularly from Mr. Gee one of 
thoſe Commiſſioners; and that Mr. Gee 
had brought his Action, and arreſted the 
Petitioners for their Proceedings in the 
Houſe, and by his Declaration had call'd 
the Petition (by them before preſented) 
a Libel, thereby arraigning the Proceed- 
ings of the Houſe, and diſcouraging 
Perſons from ſeeking the Redreſs of their 
Grievances ; and they pray'd the Protec- 
tion of the Houſe in the Premiſes : And 
the Houſe refer*d the Petition to the Com- 
mittee of Privileges and Elections, to 
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examine the Fact, and report the ſame 


with their Opinion. 


9 Feb. 8 W illielmi R. 


THE matter of Fact was reported, 
and that Mr. Gee had own'd the Arreſt 
and Declaration, but confeſs'd that what 
he did was out of Ignorance, and ſaid 
'twas only to vindicate his own Repu- 
tation; and that the Committee had 
come to this Reſolution, That Richard 
&« Gee Eſq; for proſecuting at Law the 
*- Hackny-Coachmen for petitioning the 
“ Houſe, was guilty of a breach of Pri- 
vilege. | 


THE Houſe then agreed with the 
Committee, and order'd Mr. Gee to be 
taken into Cuſtody of the Serjeant at 
Arms. 5 
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The CASE of 
Mr. T ankrEvD. 


* * 
— 
* 
* 


20 Jan. 9 Willelmi R. 


R. TANKREPD complain'd to 
the Houſe of a breach of Privi- 
lege againſt Mr. Edward Morris Miniſter 
Aldborough in the County of Tor; 
for that the Fad Morris had intercepted 
Letters of Mr. Tantreds which were 
ſent by the Poſt, | 


14 Febr. 10 Willielmi R. 


Mr. Mok x 1s attending, was brought 
in, and the Houſe having heard him and 
his Witneſſes, Reſolved, That there 
-< was no ground of Complaint of breach 
of Privilege, and order'd that Mr. Mor- 
© 7is ſhould be diſcharg'd from any fur- 
ther Attendance, and that he ſhould 
<*© bepaid the Charge of his Attendance 
2 * Mr.Tankred. 
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